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Issue  1:  When  are  sales  of  tangible  personal  property  made  by  tax  exempt  organizations  for 

fundraising  purposes  subject  to  sales  tax? 

Directive  1 :  Sales  of  tangible  personal  property  made  by  tax  exempt  organizations  for  fundraising  pur- 
poses are  subject  to  sales  tax  whien  they  are  made  in  the  regular  course  of  the  organiza- 
tion's business.  Generally,  sales  at  fundraisers  are  made  "in  the  regular  course  of  the 
organization's  business"  when  they  are  sales  of  tangible  personal  property  of  the  same 
or  a  similar  nature  occurring  at  more  than  two  fundraising  events  in  a  calendar  year.  Sales 
of  tangible  personal  property  made  by  tax  exempt  organizations  for  fundraising  purposes 
that  are  not  sales  made  in  the  regular  course  of  business  are  exempt  from  sales  tax  as 
casual  and  isolated  sales.  See  G.L.  c.  64H,  §  6(c). 

Issue  2:  When  must  tax  exempt  organizations  making  sales  of  tangible  personal  property  for  fund- 

raising  purposes  register  as  vendors  and  collect  the  sales  tax? 

Directive  2:  Tax  exempt  organizations  making  sales  of  tangible  personal  property  for  fundraising  pur- 
poses are  required  to  register  as  vendors  with  the  Department  of  Revenue  and  collect 
sales  tax  when  their  sales  are  made  in  the  regular  course  of  business.  Tax  exeinpt  organi- 
zations making  sales  of  tangible  personal  property  at  fundraising  events  that  are  not 
made  in  the  regular  course  of  business  (i.e.  because  such  sales  qualify  as  casual  and 
isolated  sales)  are  not  required  to  register  as  vendors  or  collect  the  tax  from  purchasers. 
Instead,  such  tax  exempt  organizations  must  pay  sales  tax  to  their  vendors  at  the  time 
they  purchase  the  tangible  personal  property. 

Discussion  fvlassachusetts  General  Laws  Chapter  64H,  imposes  an  excise  on  sales  at  retail  of  tangi- 
of  Law:  ble  personal  property  or  telecommunications  services  performed  in  Massachusetts  by 

any  vendor,  unless  otherwise  exempt.  G.L.  c.  64H,  §  2.  A  complementary  use  tax  is 
imposed  on  the  storage,  use  or  other  consumption  of  tangible  personal  property  within 
the  Commonwealth  at  the  rate  of  five  percent  of  the  sales  price  of  the  property  or  services. 
G.L.  c.  641,  §  2.  In  general,  the  tax  is  collected  from  the  purchaser  by  the  vendor,  who 
then  remits  it  to  the  Commissioner.  G.L.  c.  64H,  §§  2,  3.  Sales  exempt  under  Chapter 
64H'  are  also  generally  exempt  from  use  tax.  G.L.  c.  641,  §  7(b). 

1.  Sales  to  tax  exempt  organizations 

General  Laws  Chapter  64H,  section  6(e),  in  pertinent  part,  exempts  from  the  sales  tax 
sales  of  tangible  personal  property  to  any  corporation,  foundation,  organization  or  institu- 
tion, which  is  exempt  from  taxation  under  section  501(c)(3)  of  the  Internal  Revenue  Code, 
provided  that  (1)  the  tangible  personal  property  or  services  which  are  the  subject  of  such 
sales  is  used  in  the  conduct  of  such  religious,  charitable,  educational  or  scientific  enter- 
prise, (2)  the  corporation,  foundation,  organization  or  institution  has  first  obtained  a  Certifi- 
cate of  Exemption  (Form  ST-2)  from  the  Commissioner  stating  that  it  is  entitled  to  such 
exemption,  and  (3)  the  vendor  keeps  a  record  of  the  sales  price  of  each  such  separate 
sale,  and  the  number  of  such  certificate.  Sales  to  501(c)(3)  or  other  tax  exempt  organiza- 
tions of  tangible  personal  property  to  be  resold  at  fundraising  events  are  not  exempt  under 
G.L.  c.  64H,  §  6(e). 

2.  Sales  by  tax  exempt  organizations 

G.L.  c.  64H,  §  6(e)  provides  an  exemption  for  sales  to  501(c)(3)  organizations  that  meet 
the  requirements  set  forth  above.  There  is  no  corresponding  exemption  for  sales  by  such 
organizations  or  other  types  of  tax  exempt  organizations.  Therefore,  sales  by  all  such 
organizations  are  generally  taxable,  unless  specifically  exempted  by  another  provision  of 
law.  One  such  provision,  G.L.  c.  64H,  §  6(c),  grants  an  exemption  for  "[cjasual  and  iso- 
lated sales  by  a  vendor  who  is  not  regularly  engaged  in  the  business  of  making  sales  at 
retail.  .  .  ."  See  section  3,  below,  for  an  explanation  of  this  provision. 
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3.  Casual  and  isolated  sales 

"Casual  and  isolated  sales"  are  defined  by  the  Casual  and  Isolated  Sales  regulation,  830 
CMR  64H.6.1,  as  "those  of  an  infrequent,  non-recurring  nature  made  by  a  person  not 
engaged  in  the  business  of  selling  tangible  personal  property."  The  regulation  provides 
examples  of  various  casual  and  isolated  sales,  including 

sales  by  nonprofit  organizations  at  fairs,  picnics  or  similar  events  to  the  extent 
of  two  such  events  of  a  day's  duration  held  during  any  calendar  year; 
provided,  however,  that  where  sales  are  made  at  such  events  by  an  organiza- 
tion holding  a  registration  certificate  as  a  vendor,  or  otherwise  required  to  hold 
such  registration  certificate  because  its  selling  events  are  in  excess  of  the 
number  permitted,  such  sales  constitute  sales  in  the  regular  course  of  busi- 
ness and  are  not  exempt  as  casual  sales.  An  organization  conducting  an 
exempt  casual  sale  ...  is  deemed  to  be  the  consumer  of  that  property  which 
it  purchases  for  resale  and  as  such  must  pay  the  tax  on  purchases  not  other- 
wise exempt. 

830  CMR  64H.6.1(1)(f). 

Although  the  total  number  of  fundraising  events  conducted  in  a  given  year  is  the  most 
significant  factor  in  determining  whether  an  organization  is  making  casual  and  isolated 
sales,  eligibility  for  exemption  also  depends  on  the  nature  of  the  tangible  personal 
property  sold  at  such  events.  If  the  property  sold  is  of  the  same  or  similar  nature,  sales 
of  such  property  may  be  made  at  no  more  than  two  fundraising  events  per  year  in  order 
to  qualify  as  casual  and  isolated.  If  the  property  sold  at  such  events  is  not  of  the  same 
or  similar  nature,  such  non-recurring  sales  also  will  generally  qualify  as  casual  and  iso- 
lated. Therefore,  under  these  limited  circumstances,  a  tax  exempt  organization  may  con- 
duct more  than  two  fundraising  events  in  a  calendar  year  while  still  qualifying  for  the 
exemption  provided  that  it  maintains  appropriate  records  to  substantiate  the  exemption. 

4.  Registration  requirements 

For  Massachusetts  sales  tax  purposes,  a  "vendor"  is  defined  as  a  person  selling  tangible 
personal  property  or  services  of  a  kind  that  is  subject  to  sales  tax.  G.L.  c.  64H,  §  1.  No 
person  may  do  business  in  Massachusetts  as  a  vendor  unless  a  Massachusetts  vendor's 
registration  has  been  issued  to  the  vendor.  G.L.  c.  64H,  §  7;  G.L.  c.  62C,  §  67.  Therefore, 
if  a  tax  exempt  corporation  is  making  sales  at  retail  during  the  regular  course  of  its  activi- 
ties, it  is  treated  no  differently  than  any  other  vendor  of  tangible  personal  property  with 
regard  to  those  retail  sales.  The  following  rules  apply: 

1)  When  a  501(c)(3)  organization  purchases  tangible  personal  property  for  its  own  use 
and  not  for  resale  at  fundraising  events,  the  organization  is  not  required  to  register 
as  a  vendor  and  pay  sales  or  use  tax  on  such  purchases.  All  other  tax  exempt 
organizations  are  required  to  pay  sales  or  use  tax  on  such  purchases. 

2)  When  a  501(c)(3)  (or  any  other  tax  exempt)  organization  purchases  tangible  per- 
sonal property  for  resale  in  the  regular  course  of  its  business  at  fundraising  events 
it  is  not  exempt  from  tax  under  the  provisions  of  G.L.  c.  64H,  §  6(e).  Such  an  organi- 
zation must  register  as  a  Massachusetts  vendor  and  should  present  a  resale  certifi- 
cate to  its  vendor  when  it  purchases  the  property  for  resale.  When  the  501(c)(3)  or 
other  tax  exempt  organization  resells  the  property,  it  must  collect  the  tax  from  its 
purchasers.  The  only  exception  to  the  general  rule  requiring  501(c)(3)  or  other  tax 
exempt  organizations  to  register  and  collect  sales  or  use  tax  is  for  those  organiza- 
tions making  casual  and  isolated  sales  under  G.L.  c.  64H,  §  6(c). 
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3)  If  a  tax  exempt  organization  does  not  make  sales  at  retail  in  the  regular  course  of 
its  business,  and  its  sale  of  tangible  personal  property  at  fundraising  events  is  thiere- 
fore  exempt  from  tax  as  a  casual  and  isolated  sale  under  G.L.  c.  64H,  §  6(c),  it  is 
not  required  to  register  as  a  vendor  or  collect  tax.  However,  thie  organization  must 
itself  pay  a  sales  tax  to  the  vendor  upon  its  purchases  of  the  property.  See,  e.g. 
Letter  Rulings  82-67;  80-65. 
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Issue: 


Directive: 


Discussion 
off  Law: 


Does  the  Massachusetts  Deeds  Excise  apply  to  transfers  of  realty  located  in  the  Com- 
monwealth by  written  instrument  by  the  following  federally  sponsored  corporations; 

Resolution  Trust  Corporation  (RTC); 
Federal  Home  Mortgage  Corporation  (Freddie  Mac); 
Federal  National  Mortgage  Association  (Fannie  Mae); 
Government  National  Mortgage  Association  (Ginnie  Mae)? 

The  Massachusetts  Deeds  Excise  does  not  apply  to  transfers  of  realty  in  Massachusetts  by 
written  instrument  by  the  RTC,  Freddie  Mac,  Fannie  Mae  and  Ginnie  Mae  which  are  made 
in  accordance  with  their  statutory  obligations.  The  RTC  is  a  federal  agency  and  is  therefore 
exempt  by  the  express  language  of  the  Massachusetts  statute.  Freddie  Mac,  Fannie  Mae 
and  Ginnie  Mae  are  exempt  from  the  Massachusetts  Deeds  Excise  because  each  of  the 
above  federally  sponsored  corporation  is  exempt  from  state  taxation  by  federal  statute. 
Moreover,  the  Massachusetts  Deeds  Excise  cannot  be  imposed  on  the  grantee  of  the  written 
instrument  where  the  grantor  is  one  of  these  mentioned  federally  sponsored  corporations. 


i.  Massachusetts  Deeds  Excise 

Massachusetts  imposes  an  excise  on  the  transfer  of  any  deed,  instrument,  or  other  writ- 
ing whereby  realty  is  conveyed  to  a  purchaser.  G.L.  c.  64D,  §  1.  The  excise  is  based  on 
the  consideration  given  for  the  property  and  applies  whenever  the  consideration,  exclu- 
sive of  the  value  of  any  lien  or  encumbrance  remaining  on  the  property,  is  greater  than 
$100.  Id.  The  excise  is  paid  by  the  person  making  or  signing  the  deed,  i.e.,  the  grantor, 
and  is  evidenced  by  a  stamp  affixed  to  the  instrument.  Id.,  §  2.  The  provisions  of  G.L. 
c.  64D  do  not  apply  to  any  instrument  or  writing  given  to  secure  a  debt  or  to  any  deed, 
instrument,  or  writing  to  which  the  Commonwealth  or  the  United  States  or  any  of  their  agen- 
cies are  a  party.  Id.,  §  1. 

The  Deeds  Excise  is  not  a  property  tax,  but  is  an  excise  on  a  "commodity,"  within  the 
meaning  of  Part  II,  c.  1,  §  1,  art.  4  of  the  Constitution  of  Massachusetts.  See  Lustwerk 
V.  Lyton,  Inc.,  344  Mass.  647,  651  (1962).  The  Deeds  Excise  is  a  tax  "imposed  on  the 
performance  of  an  act,  the  engaging  in  an  occupation,  or  the  enjoyment  of  a  privilege," 
rather  than  directly  on  the  property  itself.  Rosenow  v.  Illinois  Department  of  Revenue,  715 
F.2d  277,  279  n.  4  (7th  Cir.  1983). 


II.    Federally  Sponsored  Corporations 

A.  Resolution  Trust  Corporation  (RTC) 

The  RTC  was  established  by  Congress  to  manage  and  resolve  all  cases  involving  deposi- 
tory institutions  whose  accounts  were  insured  by  the  Federal  Savings  and  Loan  Insurance 
Corporation  or  for  which  a  conservator  or  receiver  had  been  appointed  by  the  Federal 
Deposit  Insurance  Corporation.  12  U.S.C.  1441  a(b)(3).  The  RTC  is  the  receiver  for  such 
depository  institutions  that  fail  between  January  1 , 1991 ,  and  August  9, 1992,  and  terminates 
its  operation  on  December  31,  1996.  See  12  U.S.C.  §  1441a(b)(6);(o). 

The  RTC  is  an  instrumentality  of  the  United  States,  12  U.S.C.  1441a(b)(1)(A),  and  is  deemed 
to  be  an  "agency"  of  the  United  States  when  it  is  acting  as  a  conservator  or  receiver  of 
an  insured  depository  institution,  12  U.S.C.  1441  a (b)(1)(B).  The  full  faith  and  credit  of  the 
United  States  is  pledged  to  the  payment  of  any  obligation  issued  by  the  RTC  with  respect 
to  both  principal  and  interest.  12  U.S.C.  §  1441aG)(3). 


Massachusetts  Department  of  Revenue 

Deeds  Excise 
Application  of  Deeds  Excise  to  Transfers  by 
Certain  Federally  Sponsored  Corporations 


Except  on  its  real  property,  the  RTC  is  expressly  exempted  from  state  and  local  taxation 
by  12  U.S.C.  §  1441(g),  which  provides  that  the  "[RTC]  .  .  .  capital,  reserves,  surpluses, 
and  assets  of  the  Corporation  .  .  .  and  the  income  derived  from  such  capital,  reserves, 
surpluses,  or  assets  shall  be  exempt  from  State,  municipal,  and  local  taxation  except 
taxes  on  real  estate  held  by  the  Corporation,  according  to  its  value  as  other  similar  property 
held  by  other  persons  is  taxed."  12  U.S.C.  1441(g). 

B.  Federal  Home  Mortgage  Corporation  (Freddie  Mac) 

Freddie  Mac  was  established  by  Congress  for  the  purpose  of  purchasing  and  selling 
residential  mortgages  with  a  view  of  encouraging  home  ownership.  12  U.S.C.  §  1454(a)(1). 
It  typically  purchases  mortgages  from  institutions  originating  the  loans,  thereby  replenish- 
ing lenders'  cash  positions  so  that  they  can  write  new  loans.  To  a  small  extent,  Freddie 
Mac  purchases  mortgage  loans  to  hold  in  its  portfolio,  but  more  commonly  purchases 
mortgage  loans,  places  them  in  pools,  and  issues  pass-through  certificates  backed  by 
these  mortgage  loans. 

Freddie  Mac  is  not  a  regularly  constituted  branch  of  government.  It  is  "a  body  corporate 
operated  under  the  direction  of  a  board  of  directors"  that  determine  the  "general  poli- 
cies that  govern  the  operation  of  the  corporation."  12  U.S.C.  §  1452(a)(1). 

Except  on  its  real  property,  Freddie  Mac  is  exempt  from  state  and  local  taxation  by  fed- 
eral statute,  specifically,  12  U.S.C.  §  1452(d),  which  provides  that  "[Freddie  Mac],  includ- 
ing its  franchise,  activities,  capital,  reserves,  surplus,  and  income,  shall  be  exempt  from  all 
taxation  now  or  hereafter  imposed  by  any  State,  county,  municipality,  or  local  taxing 
authority,  except  that  any  real  property  of  the  Corporation  shall  be  subject  to  State  .  .  .,  or 
local  taxation  to  the  same  extent  according  to  its  value  as  other  real  property  is  taxed." 
12  U.S.C.  §  1452(d). 

C.  Federal  National  Mortgage  Association  (Fannie  Mae) 

The  Congress  established  the  Federal  National  Mortgage  Association  in  1938  to  provide 
a  secondary  market  for  federally  underwritten  mortgages.  Fannie  Mae  was  once  part  of 
the  federal  government,  12  U.S.C.  §  1716,  but  it  was  separated  in  1968'  and  now  is  fully 
owned  by  private  investors.  12  U.S.C.  §  1716b. 

Like  Freddie  Mac,  Fannie  Mae  is  not  a  regularly  constituted  branch  of  government.  It  is  a 
"body  corporate"  operated  under  the  direction  of  a  board  of  directors  that  "determine 
the  general  policies  which  govern  the  operations  of  the  corporation."  12  U.S.C.  §  1723(b). 

Except  on  its  real  property,  Fannie  Mae  is  expressly  exempted  from  federal,  state,  and 
local  taxation  by  12  U.S.C.  1723a(c)(2),  which  provides  that  "[Fannie  Mae],  including  its 
franchise,  capital,  reserves,  surplus,  mortgages  or  other  security  holdings,  and  income 
shall  be  exempt  from  all  taxation  now  or  hereafter  imposed  by  the  United  States  .  .  .  ,  or 
by  any  State,  county,  municipality,  or  local  taxing  authority,  except  that  any  real  property 
of  [Fannie  Mae]  shall  be  subject  to  State,  territorial,  county,  municipal,  or  local  taxation 
to  the  same  extent  according  to  its  value  as  other  real  property  is  taxed."  12  U.S.C.  § 
1723a  (c)(2). 


1.  In  1968,  the  Federal  National  Mortgage  Association  was  partitioned  into  two  separate  and  distinct 
corporations.  One  such  corporation,  the  Federal  National  Mortgage  Association  (Fannie  Mae)  is  a  govern- 
ment sponsored  private  corporation;  the  other,  Government  National  Mortgage  Corporation  (Ginnie  Mae) 
is  a  government  corporation  remaining  in  the  federal  government.  12  U.S.C.  §  1716b. 
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D.  Government  National  Mortgage  Association  (Ginnie  Mae) 

Whereas  Fannie  Mae  is  a  government  sponsored  private  corporation,  Ginnie  Mae  re- 
mains in  the  government  —  Ginnie  Mae  is  part  of  the  Department  of  Housing  and  Urban 
Development.  12  U.S.C.  §  1716b.  Ginnie  Mae  is  "a  body  corporate  without  capital  stock" 
vi/ithin  the  Department  of  Housing  and  Urban  Development.  12  U.S.C.  §  1717(a)(2)(B). 
All  powers,  duties,  and  administration  of  Ginnie  Mae  are  vested  in  the  Secretary  of  Housing 
and  Urban  Development.  12  U.S.C.  §  1723(a).  The  Secretary  determines  the  general 
policies  that  govern  the  operation  of  Ginnie  Mae.  Id. 

Ginnie  Mae  operates  as  a  secondary  market  facility.  Its  purpose  is  to  manage  and  liqui- 
date federally  owned  mortgage  portfolios  in  an  orderly  manner  with  a  minimum  adverse 
effect  on  the  home  mortgage  market  and  minimum  loss  to  the  federal  government.  12 
U.S.C.  1721(c). 

Except  on  its  real  property,  Ginnie  Mae  is  expressly  exempted  from  federal,  state,  and  local 
taxation  by  12  U.S.C.  1723a(c)(1),  which  provides  that  "[Ginnie  Mae],  including  its  fran- 
chise, capital,  reserves,  surplus,  mortgages  or  other  security  holdings,  and  income  shall  be 
exempt  from  all  taxation  now  or  hereafter  imposed  by  the  United  States  .  .  .  ,  or  by  any 
State,  county,  municipality,  or  local  taxing  authority,  except  that  any  real  property  of  [Ginnie 
Mae]  shall  be  subject  to  State,  territorial,  county,  municipal,  or  local  taxation  to  the  same 
extent  according  to  its  value  as  other  real  property  is  taxed."  12  U.S.C.  §  1723a(c)(1). 

III.  Analysis 

The  Deeds  Excise  does  not  apply  to  "any  deed,  instrument  or  writing  to  which  .  .  .  the 
United  States  ...  or  any  of  [its]  agencies  is  a  party."  G.L.  c.  64D,  §  1.  The  Department 
of  Revenue  has  relied  on  the  two  prong  test  set  out  in  First  Agricultural  National  Bank 
V.  State  Tax  Commission,  333  Mass.  172,  rev'd  on  other  grounds,  392  U.S.  339  (1968), 
for  determining  whether  an  organization  is  an  "agency"  of  the  United  States.  See  e.g.. 
Letter  Rulings  81-23,  82-54,  84-32.  Under  the  First  Agricultural  \\no  pronged  test,  an  or- 
ganization is  an  "agency"  of  the  United  States  if  it  is  either  (1)  a  regularly  constituted 
department  of  government  or  (2)  an  entity  wholly  owned  by  the  government  and  which 
exercises  exclusively  governmental  functions.  Id.  at  172. 

Of  the  federally  sponsored  corporations  described  above,  only  the  RTC  comes  within 
the  express  exemption  of  G.L.  c.  64D,  that  is,  the  RTC  is  exempt  from  the  Deeds  Excise 
because  of  its  status  as  an  "agency"  of  the  United  States.  The  RTC  is  an  "agency"  of 
the  United  States  when  it  is  acting  as  a  receiver  or  conservator  of  an  insured  depository 
institution.  12  U.S.C.  §  1441a(b)(1)(A)(B).  Thus,  the  RTC  is  a  "regularly  constituted 
department  of  government"  under  the  First  Agricultural  \es{.  The  Massachusetts  statute 
exempts  any  realty  transferred  by  written  instrument  to  which  an  "agency"  of  the  United 
States  is  a  party  from  the  Deeds  Excise  —  meaning,  the  Deeds  Excise  cannot  be  im- 
posed on  either  the  grantor  or  grantee  where  one  of  the  parties  to  the  transfer  is  an 
"agency"  of  the  United  States.  See  G.L.  c.  64D,  §  1. 

Freddie  Mac,  Fannie  Mae,  and  Ginnie  Mae  are  not  "agencies"  of  the  United  States 
government,  and,  thus,  do  not  come  within  the  express  exemption  from  the  Deeds  Ex- 
cise as  provided  by  G.L.  c.  64D,  §  1.  Nevertheless,  the  transfer  of  realty  by  written  in- 
strument by  all  three  federally  sponsored  corporations  as  part  of  their  statutory  obligations 
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as  secondary  market  facilities  are  exempt  from  the  Deeds  Excise  because  of  the  exemp- 
tion from  state  and  local  taxation  provided  to  each  by  federal  statute.  Moreover,  the  Deeds 
Excise  cannot  be  imposed  on  the  grantee  where  the  grantor  is  one  of  the  three  federally 
sponsored  corporations  mentioned  above. 
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September  19,  1991 


Mitchell  Adams 
Commissioner  of  Revenue 
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This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law 
to  the  facts  as  stated.  The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely 
upon  it,  unless  it  is  revoked  or  modified  pursuant  to  830  OMR  62C.3.1(6)(e).  In  applying  this  Directive, 
however,  the  effect  of  subsequent  legislation,  regulations,  court  decisions.  Directives,  and  TIRs  must  be 
considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only  if  the  facts,  circum- 
stances and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  in  this  Directive. 
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Issue  1: 


Directive  1: 


Issue  2: 


Directive  2: 


Discussion 
of  Law: 


If  an  out-of-state  vendor  sells  tangible  personal  properly  at  trade  shows,  fairs,  or  similar 
temporary  events  in  Massachiusetts  from  inventory  located  in  the  state,  but  has  no  other 
presence  in  the  state,  when  must  the  vendor  collect  Massachusetts  sales  tax? 

All  vendors  must  register  and  collect  tax  on  sales  of  tangible  personal  property  in  Mass- 
achusetts, regardless  of  how  often  the  vendor  is  in  the  state.  In  general,  a  Massachusetts 
sale  subject  to  sales  tax  is  any  sale  where  title  to  or  possession  of  the  property  is  trans- 
ferred in  Massachusetts.  All  sales  of  inventory  that  a  vendor  brings  to  a  show  in  Mass- 
achusetts are  Massachusetts  sales  subject  to  sales  tax. 

If  an  out-of-state  vendor  sells  or  solicits  orders  for  the  sale  of  tangible  personal  property 
at  trade  shows,  fairs,  or  similar  temporary  events  in  Massachusetts,  but  has  no  other 
presence  in  the  state,  when  must  the  vendor  collect  Massachusetts  use  tax? 

An  out-of-state  vendor  must  register  and  collect  use  tax  on  property  that  its  customers 
purchase  for  use  in  Massachusetts  from  inventory  located  outside  of  the  state  if  the  ven- 
dor is  engaged  in  business  in  Massachusetts.  Under  current  Massachusetts  law,  a  ven- 
dor that  has  no  presence  in  Massachusetts  apart  from  appearances  at  trade  shows  is  not 
engaged  in  business  in  Massachusetts  unless  it  solicits  orders  at  trade  shows  held  in 
Massachusetts  for  more  than  three  days  in  one  year. 

A.  Structure  of  Sales  and  Use  Tax 

Massachusetts  imposes  a  five  percent  tax  on  sales  of  tangible  personal  property  within 
the  Commonwealth.  See  G.L.  64H,  §  2.  As  a  general  rule,  a  sale  is  a  Massachusetts  sale 
subject  to  sales  tax  under  G.L.  c.  64H  if  title  to  or  possession  of  the  property  sold  is  trans- 
ferred in  Massachusetts.  G.L.  c.  64H,  §  1.  Under  G.L.  c.  64H,  §  1,  a  "retail  sale"  subject 
to  sales  tax  in  Massachusetts  does  not  include  any  sale  in  which  the  only  transaction  in 
the  commonwealth  is  the  execution  of  a  sales  contract,  provided  that  the  tangible  per- 
sonal property  sold  is  not  in  the  commonwealth  at  the  time  of  such  execution. 

In  addition  to  the  sales  tax,  Massachusetts  imposes  a  complementary  five  percent  use 
tax  on  sales  of  property  for  storage,  use,  or  other  consumption  in  Massachusetts.  The  use 
tax  applies  primarily  to  sales  when  title  to  or  possession  of  the  property  is  not  transferred 
in  Massachusetts,  but  the  property  is  nevertheless  purchased  for  use  in  this  state. ^  The 
use  tax  insures  that  Massachusetts  vendors,  who  must  collect  sales  tax  on  Massachu- 
setts sales,  are  not  placed  at  a  competitive  disadvantage  vis-a-vis  foreign  vendors  selling 
goods  to  Massachusetts  customers. 

In  general,  vendors  are  required  to  register  with  the  Commissioner,  to  collect  sales  and 
use  taxes  from  purchasers,  and  to  pay  the  amounts  collected  over  to  the  Commissioner. 
Specifically,  under  G.L.  c.  64H,  §  3,  "each  vendor  in  the  commonwealth"  must  collect 
sales  taxes  from  purchasers.  Under  G.L.  c.  641,  §  4,  "every  vendor  engaged  in  business 
in  the  commonwealth"  must  collect  use  tax  from  purchasers. 


1.  The  use  tax  applies  to  Massachusetts  sales  ot  property  for  storage,  use,  or  other  consumption  in  this 
state,  as  well  as  to  out-of-state  sales  for  these  purposes,  but  an  exemption  from  tne  use  tax  for  sales 
taxes  paid  prevents  double  taxation.  See  Boston  Tow  Bodt  C'^mpany  v.  State  Tax  Commission,  366  fVlass. 
474  (1974). 
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B.  State  Jurisdiction  Under  the  Federal  Constitution  to  Require  Collection 
of  Sales  and  Use  Taxes 

The  Supreme  Court  has  consistently  ruled  that  states  may  require  vendors  to  collect  and 
remit  use  taxes  provided  that  the  vendor  has  adequate  nexus  with  the  state.  See,  e.g., 
National  Geographic  Society  v.  California  Board  of  Equalization,  430  U.S.  551  (1977); 
General  Trading  Co.  v.  State  Tax  Commission  of  Iowa,  322  U.S.  327  (1944).  In  1967,  the 
Court  held  that  a  vendor  does  not  have  sufficient  nexus  with  a  state  to  enable  the  state 
to  require  the  collection  of  its  use  tax  when  the  vendor's  sole  contact  with  the  state  was 
mail  order  solicitations  of  and  sales  to  customers  in  that  state.  National  Bellas  Hess,  Inc. 
V.  Department  of  Revenue  of  Illinois,  386  U.S.  753  (1967).  Existing  Supreme  Court  prece- 
dents including  National  Bellas  Hess,  however,  do  not  preclude  a  state  from  requiring  ven- 
dors with  a  physical  presence  in  the  state,  including  salesmen  or  other  solicitors,  to  collect 
sales  or  use  taxes.  See,  e.g.,  Scripto,  Inc.  v.  Carson,  362  U.S.  207  (1960);  compare  Miller 
Brotfiers  Co.  v.  l\/laryland,  347  U.S.  340  (1954)  (occasional  deliveries  did  not  create 
nexus).  Although  the  existence  of  tax  nexus  is  an  inherently  factual  determination,  as  a 
general  rule,  Massachusetts  may  constitutionally  require  vendors  that  solicit  sales  at 
trade  shows  in  the  state  to  collect  sales  and  use  taxes  because  these  vendors  have 
representatives  physically  present  in  the  state. 2 

0.  Sales  and  Use  Tax  Jurisdiction  Asserted  Under  State  Law 

G.L.  c.  64H,  §  3,  requires  "each  vendor  in  the  commonwealth"  to  collect  sales  tax,  and 
G.L.  c.  641,  §  4,  requires  "every  vendor  engaged  in  business  in  the  commonwealth"  to 
collect  use  tax.  Any  vendor  making  sales  from  inventory  located  within  Massachusetts, 
including  vendors  making  sales  at  trade  shows  in  this  state,  clearly  must  register  with  the 
Commissioner  and  collect  sales  tax.  Whether  a  vendor  at  a  trade  show  is  "engaged  in 
business  in  the  commonwealth"  and  is  therefore  obliged  to  collect  use  tax  on  its  sales 
of  tangible  personal  property  for  use  in  Massachusetts  is  a  separate  question. 

The  term  "engaged  in  business  in  the  commonwealth"  is  defined  under  G.L.  c.  64H, 
§  1.  As  most  recently  amended  by  St.  1988,  c.  202,  §§  19,  33,  this  section  reads,  in  rele- 
vant part: 

"Engaged  in  business  in  the  commonwealth",  having  a  business  location  in 
the  commonwealth;  regularly  or  systematically  soliciting  orders  for  the  sale  of 
tangible  personal  property  for  delivery  to  destinations  in  the  commonwealth  or 
otherwise  exploiting  the  retail  sales  market  in  the  commonwealth  through  any 
means  whatsoever,  including,  but  not  limited  to,  salesmen,  solicitors  or 
representatives  in  the  commonwealth,  catalogs  or  other  solicitation  materials 
sent  through  the  mails  or  otherwise,  billboards,  advertising  or  solicitations  in 
newspapers,  magazines,  radio,  or  television  broadcasts,  computer  networks 
or  in  any  other  communications  medium;  or  regularly  engaged  in  delivery  of 
property  in  the  commonwealth. 

The  effect  of  the  first  sentence  of  this  definition  would  be  to  require  vendors  engaged  in 
mail  order  solicitations  to  collect  use  tax  on  sales  of  tangible  personal  property  for  delivery 
to  destinations  in  Massachusetts  even  though  the  vendor  has  no  presence  in  Mass- 
achusetts through  trade  show  appearances  or  otherwise.  However,  in  TIR  1988-13,  the 


2  At  least  one  state  has  concluded  that  a  vendor's  solicitation  of  sa'es  at  trade  shows  will  give  the  state 
jurisdiction  to  require  the  vendor  to  collect  use  tax.  See  Illinois  Department  of  Revenue,  Private  Letter 
Ruling  90-0050  (February  6,  1990),  Private  Letter  Ruling  88-0905  (December  8,  1988). 
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Department  of  Revenue  announced  that  it  would  temporarily  refrain  from  enforcing  the 
amended  definition  of  "engaged  in  business  in  the  commonwealth"  pending  clarification, 
through  federal  legislation  or  judicial  rulings,  of  federal  limitations  on  states'  use  tax  juris- 
diction over  mail  order  vendors.  In  the  interim,  the  Department  has  followed  the  language 
that  was  contained  in  the  first  sentence  of  G.L.  c.  64H,  §  1(5),  before  its  amendment  in 
1988.  This  earlier  language  read  as  follows: 

"Engaged  in  business  in  the  commonwealth",  having  a  business  location  in 
the  commonwealth;  regularly  soliciting  orders  for  the  sale  of  tangible  personal 
property  by  salesmen,  solicitors,  or  representatives  in  the  commonwealth, 
unless  such  activity  consists  solely  of  solicitation  by  direct  mail  or  advertising 
via  newspapers,  radio  or  television;  or  regularly  engaging  in  the  delivery  of 
property  in  the  commonwealth  other  than  by  common  carrier  or  United  States 
mail. 

Under  this  definition,  the  activity  most  likely  to  subject  a  vendor  to  use  tax  jurisdiction, 
if  the  vendor's  only  physical  contact  with  fvlassachusetts  is  at  trade  shows,  is  regularly 
soliciting  orders  for  the  sale  of  tangible  personal  property  by  salesmen,  solicitors,  or 
representatives  in  the  commonwealth. ^  A  vendor  with  representatives  at  a  trade  show 
solicits  orders  for  the  sale  of  tangible  personal  property  within  the  meaning  of  the  statute 
if  it  displays  or  demonstrates  its  products,  distributes  catalogs,''  accepts  orders,  or  other- 
wise takes  steps  that  are  designed  to  promote  the  sale  of  its  goods.  A  vendor  can  be  so- 
liciting orders  within  the  meaning  of  the  statute  even  if  it  makes  no  actual  sales  at  a  trade 
show.  If  a  vendor  solicits  orders  for  the  sale  of  tangible  personal  property  through  rep- 
resentatives in  Massachusetts  at  trade  shows  for  all  or  part  of  more  than  three  calendar 
days  in  a  calendar  year,  the  vendor  will  be  deemed  to  be  "regularly"  soliciting  orders  and 
to  be  "engaged  in  business  in  the  commonwealth"  for  purposes  of  G.L.  c.  64H,  §  1(5). 

D.  Conclusion 

Vendors  that  sell  tangible  personal  property  at  Massachusetts  trade  shows  from  inventory 
located  in  Massachusetts  must  register  with  the  Commissioner  and  collect  sales  tax  on 
all  such  sales,  regardless  of  the  frequency  or  duration  of  the  vendors'  presence  in  Mass- 
achusetts. Vendors  attending  trade  shows  in  Massachusetts  must  collect  use  tax  on  sales 
of  tangible  personal  property  for  use  in  Massachusetts,  only  if  the  vendor  is  "engaged 
in  business  in  the  commonwealth."  A  vendor  will  be  deemed  to  be  engaged  in  business 
in  the  commonwealth  if  it  solicits  sales  of  tangible  personal  property  through  representa- 
tives in  Massachusetts  at  trade  shows  for  all  or  part  of  more  than  three  calendar  days  in 
a  calendar  year. 

If  a  vendor  is  engaged  in  business  in  the  commonwealth  under  this  standard,  it  must 
register  and  collect  use  tax  on  all  sales  of  tangible  personal  property  for  use  in  Massachu- 
setts during  the  calendar  year,  including  mail  order  sales  made  when  the  vendor  does 
not  have  representatives  physically  present  in  Massachusetts.  If  a  vendor  engages  in 
business  in  Massachusetts  in  any  calendar  year,  the  Commissioner  will  presume  that  the 
vendor  will  continue  to  engage  in  business  in  Massachusetts  in  the  following  year,  and 
unless  the  vendor  rebuts  this  presumption,  the  Commissioner  will  require  the  vendor  to 
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3.  Ttiis  Directive  addresses  vendors  whose  only  physical  contact  with  Massachusetts  occurs  at  trade 
shows,  therefore,  vendors  to  wiiom  this  Directive  applies  ()o  not  send  sales  representatives  to  Mass- 
achusetts except  at  trade  shows,  do  not  deliver  property  to  l\/lassachusetts  customers  except  by  common 
carrier,  and  do  not  maintain  a  place  of  business  in  Ma.'-.sachusetts,  within  the  meaning  of  G.L.  c.  64H, 
§  1(5),  except  at  trade  shows. 

4.  See  Letter  Ruling  82  71. 
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continue  to  collect  use  taxes  in  the  following  year  even  if,  at  any  given  date  in  that  follow- 
ing year,  the  vendor  has  not  yet  solicited  sales  in  Massachusetts  for  more  than  three 
days.  The  Department  will  apply  the  three-day  rule  prospectively,  effective  November  1, 
1991,  until  TIR  88-13  is  revoked  or  the  Commissioner  otherwise  publicly  modifies  the  rule. 
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November  1,  1991  -,^_J^ — 

Mitchell  Adams 
Commissioner  of  Revenue 
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When  a  Massachusetts  resident  is  employed  in  another  state  that  has  its  own  income  tax 
withholding  requirements,  how  should  the  employer  calculate  the  amount  of  Massachu- 
setts income  tax  to  withhold  from  the  employee's  wages? 

When  a  Massachusetts  resident  works  in  another  state,  special  rules  apply  to  avoid  dou- 
ble withholding  from  the  employee's  wages.  The  employer  should  calculate  the  Mass- 
achusetts withholding  amount  that  would  normally  be  required  for  the  employee's  pay 
period,  (see  Circular  M),  subtract  the  withholding  required  to  be  paid  to  the  other  state 
in  the  pay  period,  and  withhold  and  pay  the  difference  to  Massachusetts.  If  the  withhold- 
ing required  by  the  other  state  equals  or  exceeds  the  regular  Massachusetts  withholding 
amount  for  the  pay  period,  no  Massachusetts  tax  should  be  withheld  from  the  employee's 
wages. 

If  an  employer  withholds  a  reduced  amount  of  tax  from  an  employee's  wages  because 
the  employee  works  in  another  state  with  its  own  withholding  requiretnents,  must  the 
employer  notify  the  Department  of  Revenue  that  it  is  also  withholding  another  state's  tax? 

There  are  no  special  filing  requirements  for  notification  of  multiple  withholding.  The 
employer  should  simply  calculate  the  proper  withholding  amount,  as  explained  in  this 
Directive,  and  indicate  the  total  Massachusetts  withholding  for  all  of  its  employees  on  its 
withholding  return.  The  Massachusetts  income  tax  withheld  from  each  employee's  wages 
during  the  year  should  be  shown  on  the  employee's  annual  Form  W-2. 

Massachusetts  law  requires  an  employer  to  withhold  from  its  employees'  wages  and  to 
pay  over  to  the  state  an  amount  approximating  the  Massachusetts  personal  income  tax 
that  the  employees  owe.  G.L.  c.  62B,  §  2.  Generally,  the  appropriate  amount  to  withhold 
from  an  employee's  wages  depends  on  the  employee's  salary  and  the  number  of  exemp- 
tions that  the  employee  has  claimed  on  Form  M-4.  The  proper  amount  can  be  determined 
with  the  wage  bracket  or  percentage  formulas  published  in  Circular  M.  An  employer  must 
pay  the  amount  withheld  over  to  the  Department  weekly,  monthly,  quarterly,  or  annually 
depending  on  the  total  amount  of  the  wages  that  it  pays  to  its  employees.  See  830  CMR 
62B.2.1.  The  payments  to  the  Department  should  be  accompanied  by  Form  M-941W 
(weekly  payments);  Form  M-942  (monthly  payments);  Form  M-941  (quarterly  payments); 
or  Form  M-941  A  (annual  payments).  The  basic  withholding  rules  are  explained  in  the 
DOR  publication,  A  Guide  To  Withholding  of  Taxes  on  Wages. 

Under  G.L.  c.  62,  §  6(a),  Massachusetts  residents  who  work  and  pay  income  taxes  in 
other  states  are  generally  entitled  to  a  credit  against  their  Massachusetts  income  taxes 
in  an  amount  equal  to  the  tax  paid  to  the  other  state.  The  credit  is  claimed  on  the 
employee's  annual  return,  Form  1 ,  Schedule  F.  Because  of  the  credit,  the  Massachusetts 
tax  on  the  income  is  reduced,  and  reduced  withholding  is  authorized  under  830  CMR 
626.2.1(3).  The  lower  witliholding  amount  is  calculated  by  the  following  steps: 

1.  determine  the  amount  of  Massachusetts  withholding  that  would  be  required 
for  a  payroll  period  if  the  employee  worked  in  Massachusetts  (see  Circular  M); 

2.  determine  the  withholding  required  for  the  payroll  period'  by  the  state  in 
which  the  employee  works; 

3.  if  the  normal  Massachusetts  withholding  amount  determined  above  is 
greater  than  the  amount  required  to  be  withiiald  by  the  other  state,  subtract 
the  other  state's  amount  from  the  Massachusetts  amount  and  withhold  and 
pay  only  the  difference  to  Massachusetts; 

4.  if  the  normal  Massachusetts  withholding  amount  determined  above  is  equal 
to  or  less  than  the  amount  required  to  be  withheld  by  the  other  state,  do  not 
withhold  any  Massachusetts  taxes  from  the  employee's  wages. 
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When  an  employer  withholds  Massachusetts  income  taxes  from  the  wages  of  employees 
that  live  in  r\/lassachusetts  but  work  in  another  state,  the  Department  does  not  require 
special  documentation  to  verify  the  multiple  withholding.  The  employer  should  simply  cal- 
culate the  proper  withholding  amount  under  the  rules  above,  and  pay  this  amount  to  the 
Department,  accompanied  by  the  appropriate  payment  form  (i.e.  Form  M-941W,  rvl-942, 
M-941,  or  M-941A).  The  actual  amount  of  Massachusetts  tax  withheld  from  an  employee's 
wages  in  a  calendar  year  should  appear  on  the  employee's  annual  Form  W-2. 

Example:  Jane,  a  Massachusetts  resident,  works  in  Connecticut.  She  earns  $750  per  week  and 
claims  four  withholding  exemptions  on  her  Form  M-4.  The  1991  Massachusetts  Circular 
M  and  the  1991  Connecticut  withholding  tables  show  that  Jane's  regular  Massachusetts 
withholding  would  be  $38.53,  and  that  Connecticut  requires  withholding  of  $18.40.  The 
$18.40  should  be  withheld  and  paid  to  Connecticut,  and  $20.13,  the  difference  between 
the  regular  Massachusetts  withholding  and  the  Connecticut  amount  should  be  withheld 
and  paid  to  Massachusetts. 

Questions  regarding  withholding  should  be  directed  to  the  Department's  Taxpayer 
Assistance  Bureau  at  (617)  727-4331. 


November  1,  1991 


Mitchell  Adams 
Commissioner  of  Revenue 


Page  2 


Massachusetts  Department  of  Revenue 

Sales  and  Use  Tax 
Gift  Baskets  —  Sales  Tax  on  Tangible  Personal  Property 
When  Combined  With  Tax  Exempt  Food 


o 

R 

D 
I 

R 
E 
C 
T 
I 

V 
E 


DOR-D 
92-1 


Issue: 


oTredf  iVe: 


Discussion 
of  Law: 


Does  the  sales  tax  apply  to  gift  baskets,  cheeseboards,  fruit  baskets  or  other  tangible  per- 
sonal property  when  combined  and  sold  with  tax  exempt  food? 

When  the  sale  at  retail  of  a  gift  basket  or  other  gift  package  comprises  both  taxable  tangi- 
ble personal  property  and  tax  exempt  food,  the  vendor  should  separately  state  the  portion 
of  the  sales  price  which  pertains  to  the  taxable  tangible  personal  property  and  collect  the 
sales  tax  on  that  portion  of  the  sales  price.  If  the  vendor  does  not  separately  state  the 
portion  of  the  sales  price  which  pertains  to  the  property,  the  entire  package  shall  be  tax- 
able unless  the  sales  price  of  the  taxable  property  is  less  than  ten  percent  of  the  total 
sales  price.  For  purposes  of  this  Directive,  the  portion  of  the  sales  price  which  pertains 
to  the  taxable  tangible  personal  property,  or  the  separately  stated  price  of  such  property, 
must  reasonably  reflect  its  value  to  the  value  of  the  entire  package  in  the  same  proportion 
as  its  cost  bears  to  the  cost  of  the  entire  package. 

Massachusetts  law  imposes  a  sales  tax  on  sales  at  retail  of  tangible  personal  property, 
unless  otherwise  exempt.  G.L.  c.  64H,  §  2.  The  sale  of  food  for  human  consumption,  ex- 
cluding "meals,"  is  exempt  from  the  sales  tax.  G.L.  c.  64H,  §  6(h). 

A  question  arises  as  to  what  portion,  if  any,  of  gift  baskets  or  other  gift  packages  which 
contain  both  taxable  tangible  personal  property  and  tax  exempt  food  are  taxable.  A  ven- 
dor must  adhere  to  the  following  rules  in  applying  the  sales  tax  to  packages  containing 
taxable  property: 

Sale  of  Gift  Basket  Taxable:  The  sale  of  taxable  tangible  personal  property  combined 
with  tax  exempt  food  is  taxable  if  the  portion  of  the  sales  price  which  pertains  to  the  tax- 
able property  is  ten  percent  or  more  of  the  total  sales  price  and  the  sales  price  of  the 
taxable  property  is  not  separately  stated. 

Sale  of  Gift  Basket  Exempt:  The  sale  of  taxable  tangible  personal  property  combined 
with  tax  exempt  food  is  not  taxable  if  the  portion  of  the  sales  price  which  pertains  to  the 
taxable  property  is  less  than  ten  percent  of  the  total  sales  price  and  the  sales  price  of  the 
taxable  property  is  not  separately  stated. 

Property/Food  Separately  Stated:  If  the  sales  price  of  the  taxable  tangible  personal 
property  is  separately  stated  from  the  tax  exempt  food,  then  only  the  taxable  property  is 
subject  to  tax. 

Examples: 

A.  An  Easter  basket  with  a  large  stuffed  bunny  and  chocolate  eggs  is  sold  for  $20.00.  The 
vendor  does  not  separately  state  the  $15.00  portion  of  the  sales  price  which  pertains 
to  the  basket  and  stuffed  bunny  and  which  reasonably  reflects  the  value  of  the  basket 
and  bunny  to  the  entire  package.  The  entire  Easter  basket  sales  price  of  $20.00  is  sub- 
ject to  the  sales  tax. 

B.  A  basket  with  fruit  is  sold  for  $50.00.  The  vendor  does  not  separately  state  the  $4.00 
portion  of  the  sales  price  which  pertains  to  the  basket  and  which  reasonably  reflects 
its  value  to  the  entire  package.  The  entire  gift  basket  sales  price  of  $50.00  is  exempt 
from  the  sales  tax. 
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C.  A  package  of  gourmet  cheese  on  a  cheeseboard  is  sold  for  $30.00.  The  vendor 
separately  states  the  $20.00  portion  of  the  sales  price  which  pertains  to  the  cheese- 
board  and  which  reasonably  reflects  its  value  to  the  entire  package.  The  sales  tax  is 
imposed  on  the  $20.00  portion  of  the  sales  price. 


February  7,  1992 


Mitchell  Adams 
Commissioner  of  Revenue 
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92-2 


Discussion 
of  Law: 


Are  sales  of  farm  machinery  used  in  agricultural  production,  such  as  tractors,  backhoes, 
balers,  harrowers,  harvesters,  manure  spreaders,  plows,  seeders,  and  similar  machines 
subject  to  the  sales  tax? 

Sales  of  farm  machinery,  including  sales  of  tractors,  plows,  backhoes,  balers,  harrowers, 
harvesters,  manure  spreaders,  seeders,  and  similar  machinery  used  directly  and  exclu- 
sively in  agricultural  production,  as  defined  below,  are  exempt  from  sales  tax. 

What  is  the  meaning  of  the  phrase  "directly  and  exclusively  in  agricultural  production" 
for  purposes  of  the  sales  tax  exemption  under  G.L.  c.  64H,  §  6(s)? 

The  phrase  "directly  and  exclusively  in  agricultural  production"  means  the  preparation 
for  and  the  activities  of  cultivation,  growing,  harvesting^ and  storage  of  any  agricultural, 
floricultural,  or  horticultural  commodity;  dairying;  the  raising  of  livestock  including  horses, 
swine,  cattle,  or  other  domesticated  animals  used  for  food  purposes;  the  raising  of  fur- 
-bearing  animals  for  the  purpose  of  selling  the  pelts  or  furs  in  the  regular  course  of  busi- 
ness; the  growing  and  harvesting  of  forest  products  on  forest  land;  forestry  or  lumbering 
operations  performed  by  a  farmer;  and  beekeeping.  Agricultural  production  also  encom- 
passes certain  incidental  agricultural  operations,  including  the  storage  of  crops  and  prep- 
aration for  market,  to  the  extent  that  such  storage  and  preparation  activities  occur  on  the 
agricultural  premises. 

Massachusetts  imposes  a  five  percent  sales  tax  on  all  retail  sales,  unless  otherwise 
exempted.  See  G.L.  c.  64H,  §  2.  General  Laws  chapter  64H,  section  6(s),  in  pertinent  part, 
exempts  from  the  sales  tax,  sales  of  machinery  or  replacement  parts  used  directly  and 
exclusively  in  agricultural  production.  A  sale  of  farm  machinery  qualifies  for  exemption 
under  G.L.  c.  64H  only  if  it  meets  each  element  of  the  machinery  exemption  in  G.L.  c. 
64H,  §  6(s).  To  qualify  for  the  exemption  under  G.L.  c.  64H,  §  6(s),  the  property  must  be 
1)  "machinery,"  2)  that  is  used  "directly  and  exclusively"  and  3)  in  "agricultural  produc- 
tion." Each  element  is  analyzed  below. 

1.  "Machinery" 

The  Supreme  Judicial  Court  has  defined  "machinery"  as  "any  combination  of  mechani- 
cal means  designed  to  work  together  so  as  to  effect  a  given  end."  Warner  Amex  Cable 
Communications,  Inc.  v.  Assessors  of  Everett,  396  Mass.  239,  242  (1985),  quoting  Asses- 
sors of  Brockton  v.  Brockton  Olympia  Realty  Co.,  322  Mass.  355  (1948).  We  conclude  that 
under  that  Supreme  Judicial  Court  definition  of  "machinery,"  farm  tractors,  backhoes, 
balers,  harrowers,  harvesters,  manure  spreaders,  plows,  seeders  and  similar  machines 
are  "machinery"  for  purposes  of  G.L.  c.  64H,  §  6(s). 

2.  "Used  directly  and  exclusively  in  agricultural  production" 

No  case  law  interprets  the  meaning  of  machinery  or  replacement  parts  "used  directly  and 
exclusively  in  agricultural  production"  under  G.L.  c.  64H,  §  6(r)-(s).  However,  there  is  case 
law  discussing  similar  language  used  in  the  manufacturing  exemption  of  G.L.  c.  64H, 
§  6(s).  In  Rowe  Contracting  Co.  v.  State  Tax  Commission,  361  Mass.  158  (1972),  the 
Supreme  Judicial  Court  construed  the  meaning  of  "machinery  used  directly  and  exclu- 
sively in  an  industrial  plant  in  the  actual  manufacture,  conversion,  or  processing  of  tangi- 
ble personal  property  to  be  sold."  The  Court  held  that  the  use  of  machinery  before  or  after 
the  actual  process  of  creating  the  goods,  including  loading  them  onto  customers'  trucks, 
was  not  direct  and  exclusive  use  in  actual  manufacturing.  See  id.  at  165  (emphasis 
added). 
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The  meaning  of  the  term  "production"  may  be  slightly  broader  than  the  meaning  of 
"manufacture."  The  Supreme  Judicial  Court  has  said  that  "[mjanufacture  ordinarily  and 
commonly  denotes  the  process  of  transforming  raw  or  unfinished  materials  by  hand  or 
machinery,  and  through  human  skill  or  knowledge,  into  something  possessing  a  new 
nature  and  name  and  adapted  to  a  new  use."  Commissioner  of  Corporations  and  Taxation 
V.  Assessors  of  Boston,  321  Mass.  90,  94  (1947).  "Production,"  on  the  other  hand,  is 
defined,  as  'the  act  or  process  of  producing  .  .  .  the  creation  of  utility;  [especially]  the 
making  of  goods  available  for  use."  WEBSTER'S  NINTH  NEW  COLLEGIATE  DICTION- 
ARY 938  (1984)  (empfiasis  added).  Unlike  the  restrictions  on  machinery  used  in  m.anufac- 
turing,  the  phrase  "used  directly  and  exclusively  in  agricultural  production"  should 
include  the  preparation  of  land  for  cultivation,  harvesting,  and  storage,  and  all  the  inter- 
mediate steps  of  growing  crops  and  raising  livestock. 

3.  "Agricultural  production" 

A  number  of  statutes  have  defined  agriculture  or  farming,  but  those  statutes  are  not  con- 
trolling on  the  meaning  of  "agricultural  production"  for  purposes  of  the  exemptions  from 
tax  under  G.L.  c.  64H.  §  6(r)  and  (s).''  The  term  "agricultural  production"  is  not  defined 
generally  in  G.L.  c.  64H,  §  6(r)  or  (s).  Moreover,  there  are  no  cases  construing  "agricul- 
tural production."  Massachusetts  cases  have  construed  "agriculture,"  "agricultural 
use,"  and  "agricultural  pursuit,"  however,  and  the  approach  taken  has  been  a  common 
sense  understanding  of  what  agriculture  is.  See.  e.g..  Hume  v.  Building  Inspector  of  West- 
ford,  355  Mass.  179  (the  maintenance  of  a  kennel  is  not  agriculture);  l\/loulton  v.  Building 
Inspector  of  Milton,  312  Mass.  195  (1942)  (the  storage  in  a  silo  of  fodder  for  the  feeding 
of  cattle  is  agricultural  use). 

Under  the  rules  of  statutory  construction,  words  should  be  construed  according  the  com- 
mon and  approved  usage  of  the  language.  G.L.  c.  4,  §  6,  para.  3.  The  common  and  ordi- 
nary meaning  of  agriculture  is  "the  science  or  art  of  cultivating  the  soil,  producing  crops, 
and  raising  livestock  and  in  varying  degrees  the  preparation  of  these  products  for  man's 
use  and  their  disposal."  WEBSTER'S  NINTH  NEW  COLLEGIATE  DICTIONARY  65 
(1984). 

The  Commissioner  has  the  general  authority  to  interpret  the  taxing  statutes.  Under  such 
authority  we  find  that  the  agricultural  production  is  limited  to  the  following  activities:  the 
preparation  for  and  the  activities  of  cultivation,  growing,  harvesting,  and  storage  of  any 
agricultural,  floricultural,  or  horticultural  commodity;  dairying;  the  raising  of  livestock  in- 
cluding horses,  swine,  cattle,  or  other  domesticated  animals  used  for  food  purposes;  the 
raising  of  fur-bearing  animals  for  the  purpose  of  selling  the  pelts  or  furs  in  the  regular 
course  of  business;  the  growing  and  harvesting  of  forest  products  on  forest  land;  forestry 
or  lumbering  operations  performed  by  a  farmer;  and  beekeeping.  Agricultural  production 
also  encompasses  certain  incidental  agricultural  operations,  including  the  storage  of 
crops  and  preparation  for  market,  to  the  extent  that  such  storage  and  preparation  activi- 
ties occur  on  the  agricultural  premises.  For  example,  the  use  of  a  farm  tractor  for 
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1 .  A  host  of  statutes  define  terms  similar  to  "agricultural  production."  Among  tliem  are:  G.L.  c.  40A,  §  3, 
ttie  zoning  enabling  statute:  G.L.  c.  40L.  §  1,  defining  "agricultural  land."  as  part  of  the  Agricultural  Incen- 
tive Areas  Act;  G.L.  c.  61A,  which  deals  with  the  assessment  and  taxation  of  agricultural  and  horticultural 
land;  G.L,  c.  111,  the  chapter  on  Public  Health;  G.L.  c.  128,  §  1A,  which  regulates  farming;  G.L.  c.  150A. 
§  5A,  defining  "agriculture,"  in  the  Labor  Relations  chapter.  This  definition  was  cited  by  the  Department 
once,  see  Letter  Ruling  85-64  (beekeeping,  listed  under  G.L  c.  128.  §  1A,  is  agricultural  production),  but 
we  expressly  decline  to  adopt  the  definitions  of  G.L,  c,  128,  §  iA,  for  purposes  of  G.L.  c,  64H,  §  6(r)-(s). 
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purposes  of  hauling  produce  to  a  farm  stand  located  on  the  farmer's  agricultural  premises 
falls  within  the  meaning  of  agricultural  production.  However,  the  use  of  a  farm  tractor  to 
haul  produce  to  a  farm  stand  or  market  that  is  not  located  on  the  farmer's  agricultural 
premises  is  not  agricultural  production. 
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February  7,  1992 


Mitchell  Adams 
Commissioner  of  Revenue 


DOR-D 

92-2 


Page  3 


Sales  and  Use  Tax 

DOR  Directive  92-3  " 


Massachusetts 
Dopartment  of 
Revenu* 


Massachusetts  Sales  and  Use  Tax  Exemptions  for  Certain  Sales 
and  Use  of  Gas,  Steam,  Electricity  and  Fuel 

Massachusetts  imposes  a  five  percent  sales  tax  on  all  sales  at  retail  of  tangible  personal  property  in  Massachusetts  by  any  vendor, 
unless  an  exemption  applies.  G.L.  c.  64H,  §§  2,  6.  Tangible  personal  property  includes  gas,  electricity,  and  steam.  G.L.  c.  64H,  §  1. 
Sales  of  gas,  steam,  electricity,  and  fuel  are  exempt  from  tax  when  the  sales  are  made  to  certain  exempt  purchasers,  such  as  small 
businesses,  governmental  organizations,  and  charitable  organizations,  or  when  sales  are  made  for  an  exempt  use,  including  (among 
others)  residential  use,  certain  industrial  uses,  agricultural  use,  and  use  in  commercial  lisheries.  See  generally,  G.L.  c.  64H,  §§  6  (d), 
(e).  (i).  (j).  (0.  (qq);  TIR  90-7.  This  Directive  explains  the  procedures  for  claiming  these  exemptions.  To  the  extent  that  this  Directive 
requires  different  forms  or  different  procedures  than  those  described  in  TIR  90-7,  this  document  supersedes  those  provisions. 


Issue  1: 

How  is  a  sales  tax  exemption  claimed  for  purchases  of  gas, 
steam,  electricity  or  fuel? 

Directive  1: 

The  procedure  for  claiming  an  exemption  depends  on  the  par- 
ticular exemption  claimed.  The  appropriate  procedure  for  each 
exemption  is  listed  below. 

a.  Governmental  and  Charitable 
Organizations 

Sales  of  gas,  steam,  electricity  or  fuel  to  governmental  and 
certain  charitable  organizations  are  exempt  under  G.L.  c.  64H, 
§§  6(d)  and  (e),  respectively. 

A  governmental  organization  claiming  exemption  under  G.L.  c. 
64H,  §  6(d)  for  its  purchase  of  taxable  gas,  steam,  electricity  or 
fuel  is  not  required,  but  is  encouraged  to  obtain  a  Certificate  of 
Exemption  (Form  ST-2)  and  to  use  an  Exempt  Purchaser  Cer- 
tificate (Form  ST-5)  when  purchasing  gas,  steam,  electricity 
and  fuel.  If  a  governmental  organization  does  not  offer  these 
forms  the  vendor  must  maintain  adequate  documentation,  gen- 
erally a  copy  of  the  government  check,  verifying  the  status  of 
the  purchaser  as  a  governmental  organization. 

An  organization  tax  exempt  for  federal  purposes  under  Internal 
Revenue  Code  Section  501(c)(3)  claiming  exemption  from  the 
sales  tax  under  G.L  c.  64H,  §  6(e)  must  first  obtain  Form  ST-2 
from  the  Commissioner  and  must  then  present  to  its  vendor  a 
Form  ST-5  accompanied  by  a  copy  of  its  Form  ST-2  at  the  time 
of  purchase  or,  if  used  as  a  blanket  certificate,  at  the  time  of  its 
first  purcheise.  Although  the  organization  must  renew  Form  ST- 
2  every  five  years,  a  blanket  Form  ST-5  is  valid  indefinitely, 
provided  that  the  circumstances  continue  to  support  the 
exemption. 

Form  ST-EEC:  Temporary  Energy  Exemption  Certificate 
Phased  Out.  Form  ST-EEC  is  to  be  phased  out  of  use.  For 
purchases  made  after  December  31,  1992,  the  exemptions 
under  G.L.  c.  64H,  §§  6(d)  (if  the  agency  chooses  to  use  certifi- 


cates) and  (e)  may  be  claimed  only  by  presentation  of  Form 
ST-5  with  attached  copy  of  Form  ST-2.  However,  any  Form  ST- 
EEC  that  is  properly  presented  to  a  vendor  for  this  purpose 
before  December  31,  1992  will  continue  to  be  valid  indefinitely, 
provided  that  the  circumstances  continue  to  support  the 
exemption.  Form  ST-2  must  be  renewed  every  five  years. 

b.  Residential  Use 

Sales  of  gas,  steam  or  electricity  used  for  residential  purposes 
are  exempt  under  G.L.  c.  64H,  §  (i),  and  sales  of  fuel  used  for 
residential  heating  purposes  are  exempt  under  G.L.  c.  64H,  §  6(j). 

A  purchaser  claiming  exemption  for  purchases  of  gas,  steam 
or  electricity  used  for  residential  purposes  under  G.L.  c.  64H,  § 
6(i),  or  for  purchases  of  fuel  used  for  residential  heating  pur- 
poses under  G.L.  c.  64H,  §  6(j)  is  not  required  to  provide  a 
vendor  with  an  exemption  certificate  in  order  to  mai<e  tax  free 
purchases.  Rather,  a  vendor  may  accept  a  purchaser's  repre- 
sentation of  residential  use  in  lieu  of  collecting  tax,  provided 
that  the  vendor  is  acting  in  good  faith. 

c.  Small  Business  Users 

The  Scile  of  gas,  steam,  electricity  or  heating  fuel  to  any  busi- 
ness which  has  five  or  fewer  employees  is  exempt  under  G.L. 
c.  64H,  §  6(qq);  830  CMR  64H.6.11. 

A  purchaser  claiming  exemption  as  a  small  business  under 
G.L  c.  64H.  §  6(qq)  must  present  to  its  vendor  a  timely,  prop- 
erly executed  Form  ST-13  (Small  Business  Energy  Exemption 
Certificate)  annually  at  the  time  it  first  purchases  taxable  fuels 
or  utilities.  The  certificate  is  valid  for  the  remainder  of  the  cal- 
endar year  in  which  it  is  given. 

From  September-December,  1990,  some  small  businesses 
may  have  used  Form  ST-EEC  when  purchasing  taxable  gas, 
steam,  electricity  or  heating  fuel.  Any  small  business  that  pre- 
sented vendors  with  this  form  during  this  period  was  entitled  to 
rely  on  it  until  December  31,  1991.  For  purchases  made  on  or 
after  January  1,  1992,  a  small  business  must  present  its  ven- 
dor with  a  Form  ST-13.  See  830  CMR  64H.6.11(10). 
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d.  Other  Uses 

A  purchaser  claiming  any  of  the  following  exemptions  listed  in 
1-9.  below  must  present  the  vendor  with  a  properly  executed 
Form  ST-12,  Exempt  Use  Certificate,  at  the  time  of  purchase 
or,  if  used  as  a  blanket  certificate,  at  the  time  of  its  first  pur- 
chase. Form  ST-12  is  valid  indefinitely,  provided  that  the  cir- 
cumstances continue  to  support  the  exemption. 

1.  Use  In  Industrial  Plant.  Sales  of  gas,  steam,  electricity  or 
fuel  consumed  and  used  directly  and  exclusively  in  an  indus- 
trial plant  are  exempt  only  in  two  situations.  First,  the  sale  of 
gas,  steam,  or  electricity  may  be  exempt  if  the  gas,  steam,  or 
electricity  is  used  in  the  actual  manufacture  of  tangible  per- 
sonal property  to  be  sold.  G.L.  64H,  §§  6(i),  (r).  This  exemption 
applies  only  if  seventy-five  percent  or  more  of  the  gas,  steam, 
or  electricity  consumed  at  a  metered  location  is  consumed 
either  directly  in  the  manufacturing  process  or  in  heating  an 
industrial  plant  in  which  a  manufacturing  process  takes  place. 
G.L.  c.  64H,  §§  6(i),  6{r).  Second,  the  sale  of  fuel  may  be  ex- 
empt if  the  fuel  is  used  in  the  heating  of  an  industrial  plant.  This 
exemption  applies  only  if  seventy-five  percent  or  more  of  the 
building,  location,  or  premises  that  the  fuel  is  used  to  heat  is 
used  in  the  actual  manufacture  of  tangible  personal  property  to 
be  sold.  G.L  c.  64H,  §  6(j). 

2.  Use  in  Aircraft  and  Railroads.  Sales  of  fuel  used  in  the 
operation  of  aircraft  or  railroads  are  exempt  under  G.L.  c.  64H, 
§60). 

3.  Fuel  as  an  ingredient  or  Component  Part  of  Tangible 
Personal  Property.  Sales  of  fuel,  or  any  substitute  therefor, 
which  become  an  ingredient  or  component  part  of  tangible  per- 
sonal property  to  be  sold  are  exempt  under  G.L.  c.  64H,  §  6(r). 

4.  Research  and  Development.  Sales  of  fuel,  or  any  substi- 
tute therefor,  consumed  and  used  directly  and  exclusively 
in  research  and  development  by  a  manufacturing  corporation 


or  a  research  and  development  corporation  within  the  meaning 
of  G.L.  c.  63,  §§  38C  or  42B  are  exempt  under  G.L.  c.  64H. 
§6(r). 

5.  Furnishing  of  Power.  Sales  of  fuel,  or  any  substitute  there- 
for, consumed  and  used  directly  and  exclusively  in  the  furnish- 
ing of  power  to  an  industrial  manufacturing  plant  are  exempt 
under  G.L.  c.  64H.  §  6(r). 

6.  Fuel  to  Furnish  Utilities  —  Delivered  to  Consumers. 

Sales  of  fuel,  or  any  substitute  therefor,  consumed  and  used 
directly  and  exclusively  in  the  furnishing  of  gas,  water,  steam  or 
electricity,  when  delivered  to  consumers  through  mains,  lines 
or  pipes  are  exempt  under  G.L.  c.  64H,  §  6(r). 

7.  Agricultural  Production.  Sales  of  fuel,  or  any  substitute 
therefor,  consumed  and  used  directly  and  exclusively  in  agri- 
cultural production,  are  exempt  under  G.L.  c.  64H,  §  6(r). 

8.  Commercial  Fisheries.  Sales  of  fuel,  or  any  substitute 
therefor,  consumed  and  used  directly  and  exclusively  in  com- 
mercial fisheries  are  exempt  under  G.L.  c.  64H.  §  6(r). 

9.  Production  of  Animals  for  Research.  Sales  of  fuel,  or  any 
substitute  therefor,  consumed  and  used  directly  and  exclu- 
sively in  the  production  of  animals  for  research,  testing,  or 
other  purposes  relating  to  the  promotion  or  maintenance  of 
health,  safety,  or  well  being  of  human  beings  or  animals  are 
exempt  under  G.L.  c.  64H,  §  6(r). 

Form  ST-EEC:  Temporary  Energy  Exemption  Certificate 
Phased  Out.  Form  ST-EEC  is  to  be  phased  out  of  use.  For 
purchases  made  after  December  31,  1992,  the  exemptions 
under  G.L.  c.  64H,  §§  6(i),  (j).  or  (r)  may  be  claimed  only  by 
using  Form  ST-12.  However,  any  Form  ST-EEC  that  is  properly 
presented  to  a  vendor  for  this  purpose  before  December  31, 
1992,  will  continue  to  be  valid  indefinitely,  provided  that  the  cir- 
cumstances continue  to  support  the  exemption. 

Continued 
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Issue  2: 

if  a  purchaser  qualified  for  one  of  the  exemptions  listed  above 
but  did  not  give  the  vendor  a  required  exemption  certificate  at 
the  time  of  purchase,  can  the  purchaser  claim  a  refund  of  the 
tax  by  presenting  a  proper  certificate  later? 

Directive  2: 

A  purchaser  claiming  a  small  business  exemption  that  fails  to 
submit  a  timely,  properly  executed  exemption  certificate  cover- 
ing a  particular  period  must  pay  sales  tax  on  all  purchases 
made  before  it  presented  the  certificate  even  if  the  purchaser 
otherwise  would  have  qualified  for  exemption  under  G.L.  c. 
64H,  §  6(qq).  A  small  business  is  not  entitled  to  a  refund  of 
taxes  paid  before  its  annual  presentation  of  a  proper  certificate. 
Therefore,  a  vendor  should  not  refund  taxes  to  a  purchaser 
claiming  the  small  business  exemption  for  any  period  not  cov- 
ered by  a  valid  exemption  certificate.  A  vendor  is  not  entitled  to 
an  abatement  from  the  Commissioner  of  taxes  which  the  ven- 
dor has  refunded  to  small  business  customers  for  periods  not 
covered  by  a  timely-presented  certificate. 

Through  December  31.  1991  either  Form  ST-EEC  (for  those 
small  businesses  that  presented  this  form  between  the  Sep- 
tember-December, 1990  period)  or  ST-13  was  considered  an 
acceptable  certificate  to  claim  the  small  business  exemption  if 
properly  completed.  After  December  31,  1990  (or  December 
31,  1991,  for  those  businesses  that  presented  Form  ST-EEC 
during  the  September-December,  1990  period).  Form  ST-13 


must  be  used.  See  Qualifying  Small  Business  Exemption  Reg- 
ulation, 830  CMR  64H.6.1 1  (1 0). 

A  purchaser  claiming  exemption  under  G.L.  c.  64H,  §  6(d),'  (e), 
(i),  (j),'  or  (r),  (i.e.  a  purchaser  claiming  an  exemption  other 
than  the  small  business  exemption)  should  present  the  appro- 
priate exemption  certificate  at  the  time  of  its  purchase  of  gas, 
electricity,  steam,  or  fuel.  A  purchaser  that  did  not  provide  this 
certificate  at  the  time  of  purchase  and  was  not  relying  on  a  pre- 
viously submitted  properly  executed  blanket  exemption  Form 
and  that  paid  sales  tax  to  its  vendor  must  prove,  by  evidence 
apart  from  any  untimely  certificate,  that  it  was  entitled  to  ex- 
emption for  the  period  in  question.  If  the  purchaser  claiming  the 
exemption  demonstrates  to  the  vendor  that  its  purchases  are 
exempt,  the  vendor  may  refund  taxes  paid  by  the  customer 
and  then  may  apply  to  the  Commissioner  for  an  abatement. 
Alternatively,  a  customer  may  apply  directly  to  the  Com- 
missioner for  an  abatement  under  a  Power  of  Attorney  (Form 
M-2848)  signed  by  the  vendor.  See  Abatements  regulation, 
830  CMR  62C.37.1. 


Mitchell  Adams 
Commissioner  of  Revenue 
July  30,  1992 


1.  As  noted  earlier,  governmental  agencies  are  encouraged  but  not  required  to  present  certificates  to  make  tax  free  purchases. 

2.  As  noted  earlier,  no  certificate  is  necessary  to  claim  the  reskJential  exemption  under  G.L.  c.  64H,  §  6(i)  or  (j). 
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Massachusetts 
Department  of 
Revenue 


Prohibited  Marketing  and  Sales  Programs 


Facts: 

Wholesale.  Inc.,  is  a  corporation  engaged  in  the  business  of 
selling  grocery  items,  including  cigarettes,  to  retailers  in  Mass- 
achusetts. Wholesale,  Inc.,  offers  two  marketing  and  sales  pro- 
grams to  Its  retail  customers.  The  first  program  is  based  on 
sales  volume  giving  its  retail  customers  a  discount  on  grocery 
items,  excluding  cigarettes,  if  such  customers'  gross  purchases 
exceed  a  dollar  threshold  for  the  previous  calendar  month.  The 
dollar  threshold  includes  purchases  of  cigarettes. 

The  second  program  is  based  on  marketing  activities  and  sales 
volume  requiring  customers  to  participate  in  various  marketing 
programs  such  as  allowing  prominent  stand  up  displays  of 
Wholesale.  Inc.'s  products.  In  addition,  the  customers'  gross 
purchases  must  exceed  certain  dollar  thresholds  for  the  previ- 
ous calendar  month.  It  the  customer  satisfies  these  require- 
ments, an  "advertising  reimbursement"  is  given  in  the  form  of 
cash,  with  the  amount  of  such  reimbursement  dependent  on 
the  volume  of  purchases.  The  dollar  threshold  includes  pur- 
chases of  cigarettes. 

Issue: 

Are  Wholesale.  Inc.  s  marketing  and  sales  programs  in  viola- 
tion of  the  fair  pricing  provisions  of  G.L.  c.  64C,  §§  13-21? 

Directive: 

Yes.  Wholesale.  Inc.'s  marketing  and  sales  programs  violate 
the  fair  pricing  provisions  by  linking  the  purchase  of  cigarettes 
to  pricing  discounts  and  rebates. 

Discussion  of  Law: 

Any  person  selling  cigarettes  in  the  Commonwealth  must  be 
licensed  by  the  Department  of  Revenue  ("Department").  G.L.  c. 
64C,  §  2.  Cigarette  prices  are  regulated  by  the  Department 


under  the  fair  pricing  provisions  of  the  cigarette  excise  statute 
G.L.  c.  64C.  §§  13-21.  Generally,  licensees  are  not  allowed  to 
sell  at  a  price  below  the  minimum  presumptive  cost  without 
prior  permission  from  the  Department.  G.L.  c.  64C.  §§  13.  14 

The  price  paid  for  cigarettes  includes  any  exchange  of  consid- 
eration between  the  purchaser  and  seller.  Such  consideration 
can  be  in  the  form  of  cash  rebates  on  prior  purchases  of  ciga- 
rettes, reduced  prices  on  items  other  than  cigarettes  or  gifts  of 
any  nature.  The  consideration  need  not  occur  at  the  time  of  the 
sale  of  cigarettes  nor  relate  exclusively  to  the  sale  of  ciga- 
rettes. Marketing  and  sales  programs  violate  the  statute  it  the 
purchase  of  cigarettes  contributes  or  relates  to  the  availability 
of  consideration  in  any  form,  including  rebates  and  discounts 

Therefore,  the  first  sales  program  is  in  violation  of  the  statute 
because  cigarette  purchases  are  included  in  the  dollar  thresh- 
old and  thereby  contribute  to  the  customer  s  ability  to  obtain 
price  discounts  on  grocery  items.  The  eventual  result  of  such  a 
pricing  scheme  is  to  reduce  the  price  of  cigarettes  by  giving 
consideration  in  the  form  of  price  discounts  on  grocery  items 

The  second  marketing  and  sales  program  is  in  violation  of  the 
statute  regardless  of  the  additional  required  marketing  duties 
and  the  characterization  of  the  consideration  as  an  advertising 
reimbursement"  because  the  purchase  of  cigarettes  con- 
tributes to  the  availability  and  amount  of  the  consideration. 


Mitchell  Adams 
Commissioner  of  Revenue 
October  22.  1992 
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Sales  and  Use  Tax  ^^^'^Opj  "^'^'^^iiassachusetts 

DOR  Directive  92-6 


Department  of 
Revenue 


1^ 


Charcoal,  Firewood,  Fireplace 
Logs,  Propane  and  Other  Fuels 
For  Residential  Use 

Issue  1: 

Is  the  sale  of  propane  gas,  charcoal,  lighting  fluid  or  similar 
fuels  used  to  operate  a  backyard  barbecue  grill  taxable? 

Directive  1: 

The  sale  of  propane  gas,  charcoal,  lighting  fluid  or  similar  fuels 
used  to  operate  a  backyard  barbecue  grill  is  exempt  from  sales 
tax. 

Issue  2: 

Is  the  sale  of  firewood,  kindling,  combustible  fireplace  logs  or 
similar  items  used  to  operate  a  home  fireplace  or  home  wood 
stove  taxable? 

Directive  2: 

The  sale  of  firewood,  kindling,  combustible  fireplace  logs,  or 
similar  items  used  to  operate  a  home  fireplace  or  home  wood 
stove  is  exempt  from  sales  tax. 

Issue  3: 

What  are  a  vendor's  responsibilities  concerning  sales  of  fuels 
used  to  operate  a  backyard  grill,  home  fireplace  or  home 
woodstove? 

Directive  3: 

A  vendor  may  presume  that  sales  of  fuel  of  a  type  and  in  a 
quantity  appropriate  for  personal/family,  noncommercial  use  to 
nonbusiness  customers  is  exempt.  A  vendor  is  not  required 
to  obtain  an  exemption  certificate  from  a  purchaser  in  order  to 
make  such  sales  tax  free.  To  sell  tax  free  to  a  business  or 
to  sell  tax  free  a  type  or  quantity  of  fuel  generally  not  appropri- 
ate for  personal/family,  noncommercial  use  when  such  fuel 
nonetheless  is  purchased  for  personal/family,  noncommercial 
use,  the  vendor  must  obtain  certain  documentation  from  the 
purchaser  as  discussed  below. 

Introduction: 

The  purpose  of  this  DOR  Directive  is  to  explain  the  exemption 
from  sales  tax  for  sales  of  propane  gas  and  other  types  of  fuels 
consumers  generally  buy  at  a  retail  store  in  carry  home  quanti- 
ties for  personal/family,  household  uses.  The  exemption  for 
sales  of  utilities  and  fuels  that  are  more  commonly  on  metered 
delivery  systems  is  discussed  in  Technical  Information  Release 
90-7  and  DOR  Directive  92-3. 

Discussion  Of  Law: 

Massachusetts  law  imposes  a  five  percent  sales  tax  on  all  sales 
at  retail  of  tangible  personal  property  in  Massachusetts  by  any 


vendor,  unless  an  exemption  applies.  G.L.  c.  64H.  §§  2,  6.  Tan- 
gible personal  property  includes  gas  (G.L.  c.  64H,  §  1)  and 
other  heating  fuel.  Sales  of  fuel  used  for  residential  heating 
purposes  are  exempt  under  G.L.  c.  64H,  §  6(j).  Legislation 
enacted  by  St.  1990,  c.  150  added  the  residential  limitation  for 
heating  fuel  exempt  under  this  section. 

1.  Residential  exemption 

The  term  residential  heating  includes  the  heating  of  space, 
water  or  food  for  personal/family,  noncommercial  use.  The  sale 
of  fuel  of  a  type  and  in  a  quantity  appropriate  for  heating 
space,  water  or  food  for  personal/family,  noncommercial  use  is 
presumed  exempt  when  made  to  nonbusiness  customers. 
Such  fuel  sold  in  a  quantity  generally  not  associated  with  per- 
sonal/family, noncommercial  use  or  to  a  business  customer 
may  be  sold  tax  free  only  if  the  purchaser  signs  a  statement 
that  such  fuel  is  purchased  for  personal/family,  noncommercial 
use.  Therefore,  in  general  the  sale  to  a  nonbusiness  customer 
of  propane  gas,  charcoal  or  lighting  fluid  for  backyard  grills, 
firewood,  kindling  or  combustible  fireplace  logs  for  home  fire- 
places or  home  wood  stoves  is  presumed  exempt. 

2.  Fuel  for  commercial  use 

The  sale  of  fuel  for  commercial  use  is  subject  to  sales  tax, 
unless  a  specific  exemption  applies.  See  G.L.  c.  64H,  §  2.  For 
example,  an  exemption  from  sales  tax  may  apply  to  sales  to  a 
business  with  five  or  fewer  employees  under  G.L.  c.  64H, 
§  6(qq),  to  certain  sales  to  governmental  entities  and  charitable 
organizations  under  G.L.  c.  64H,  §§  6(d),  (e),  and  to  the  sale  of 
fuel  used  in  manufacturing  and  for  various  other  purposes 
under  G.L.  c.  64H,  §§  6(i),  (j).  or  (r).  Technical  Information 
Release  90-7  discusses  these  exemptions  in  detail  and  DOR 
Directive  92-3  explains  the  different  forms  and  procedures 
required  for  various  energy  exemptions.  See  also  the  Qualify- 
ing Small  Business  Exemption  regulation,  830  CMR  64H.6.11. 

3.  Vendor's  responsibilities 

A  vendor  generally  must  collect  tax  on  sales  of  tangible  per- 
sonal property  and  pay  that  tax  to  the  Commissioner,  unless  an 
exemption  applies  and  an  exemption  certificate  is  presented  by 
the  purchaser.  G.L.  c.  64H,  §  2.  However,  a  vendor  may  pre- 
sume that  a  sale  to  a  nonbusiness  customer  of  fuel  of  a  type 
and  in  a  quantity  appropriate  for  personal/family,  noncommer- 
cial use  is  exempt  and  no  certificate  is  necessary  to  make  such 
a  sale  tax  free. 

A  vendor  selling  to  a  business  or  selling  a  type,  or  in  a  quantity 
generally  not  appropriate  for  personal/family,  noncommercial 
use  must,  to  sell  tax  free,  obtain  from  the  purchaser  a  written 
statement  that  the  purchase  is  for  personal/family,  noncommer- 
cial use.  The  statement  must  be  signed  by  the  purchaser,  iden- 
tify the  purchaser  by  name,  address  and  telephone  number, 
and  set  out  the  date,  nature  and  sales  price  of  the  fuel.  The 
vendor  must  retain  a  copy  of  the  statement  together  with  the 
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invoice  or  purchase  order  as  part  of  the  vendor's  sales  tax 
records.  See  the  Massachusetts  Record  Retention  regulation, 
830  CMR  62C.25.1. 

Also,  to  substantiate  fuels  sold  tax  free  based  on  the  presump- 
tion discussed  in  this  Directive,  the  vendor  should  keep  records 
detailing  the  type  of  fuel  sold  including  the  container  sizes  or 
amounts  sold.  This  information  should  be  kept  as  part  of  the 
vendor's  sales  tax  records.  See  830  CMR  62C.25.1. 

4.  Abatement  procedure 

If  a  vendor  has  collected  tax  on  a  sale  of  fuel  and  believes  the 
tax  was  not  due,  the  vendor  may  apply  to  the  Commissioner 
for  an  abatement,  using  Form  CA-6  within  the  time  designated 
by  G.L.  c.  62C,  §  37.  The  vendor  must  establish  that  the  tax 
has  been  refunded  to  the  purchaser.  In  the  alternative,  a  tax- 
payer may  apply  for  an  abatement  directly  to  the  Commis- 
sioner by  acting  under  a  power  of  attorney  for  that  purpose 
from  the  vendor.  See  the  Abatement  regulation,  830  CMR 
62C.37.1 ,  and  Power  of  Attorney  Form  M-2848. 


Mitchell  Adams 
Commissioner  of  Revenue 
December  23,  1992 
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Sales  and  Use  Tax 

DOR  Directive  92-7 


Massachusetts 
Department  of 
Revenue 


Sales  Tax  On  Membership  Fees  ^ 
to  Discount  Department  Stores, 
Retail  Outlets,  and  Wholesale 
Clubs 

Issue: 

Are  membership  fees  paid  solely  in  consideration  for  member- 
ship in  "discount"  department  stores,  retail  outlets,  and  whole- 
sale clubs  subject  to  Massachusetts  sales  tax? 

Directive: 

Membership  fees  paid  solely  in  consideration  for  admission  to 
"discount"  department  stores,  retail  outlets,  and  wholesale 
clubs  are  not  subject  to  Massachusetts  sales  tax  under  G.L.  c. 
64H,  §  1. 

I.  Background: 

Various  businesses  are  engaged  in  selling  a  variety  of  tangible 
personal  property  through  "discount"  department  stores,  whole- 
sale clubs,  and  retail  outlets.  In  general,  these  stores  are  not 
open  to  the  general  public.  Rather,  the  stores  are  reserved  for 
the  use  of  customers  who  have  paid  a  membership  fee  that 
gives  them  to  the  right  to  enter  the  store  to  purchase  property, 
presumably  at  a  discount  price.  A  member  identification  card  or 
badge  is  generally  necessary  to  gain  entrance  to  the  store.  In 
some  cases,  the  membership  fee  also  entitles  the  member  to 
receive  a  copy  of  a  newsletter,  which  is  distributed  at  stated 
intervals. 

Tlie  membership  fee  is  not  directly  applied  toward  the  pur- 
chase price  of  any  particular  item  of  tangible  personal  property. 
In  fact,  the  membership  fee  is  the  same  whether  or  not  the 
customer  purchases  any  merchandise.  The  amount  of  the  fee 
is  fixed  for  a  set  period,  and  is  renewable  for  each  subsequent 
period  for  the  same  fixed  amount. 

II.  Discussion  Of  Law: 

Massachusetts  imposes  a  five  percent  sales  tax  on  all  sales  at 
retail  including  rentals  of  tangible  personal  property,  in  Mass- 
achusetts by  any  vendor,  unless  otherwise  exempt.  See  G.L.  c. 
64H,  §  2.  The  excise  is  imposed  at  the  rate  of  five  percent  of 
the  gross  receipts  of  the  vendor.  G.L.  c.  64H,  §  2.  "Gross 
receipts"  is  defined  as  the  total  sales  price  received  by  a  ven- 
dor as  a  consideration  for  retail  sales.  G.L.  c.  64H,  §  1.  "Sales 
price,"  in  turn,  is  defined  as  "[t]he  total  amount  paid  by  a  pur- 
chaser to  a  vendor  as  consideration  for  a  retail  sale,  valued  in 


IVSl'Sffff^S^  9r_  otherwise."  Id.  "Retail  sale"  is  defined  as  "sale  of 
r-[ielecommOriicatiQriJ.  services  or  tangible  personal  property  or 
both  for  any  purpose  other  than  resale  in  the  regular  course  of 
business."  Id.  -J 

The  Department  previously  has  examined  whether  certain 
membership  fees  are  subject  to  sales  tax.  In  Letter  Ruling  85-9, 
the  Department  considered  the  taxability  of  membership  fees 
paid  in  consideration  for  membership  at  a  video  store  and  con- 
cluded that  the  membership  fee  was  part  of  the  total  considera- 
tion paid  for  a  retail  sale,  even  though  the  fee  was  paid  prior  to 
any  movie  rental.  The  Department  reasoned  that  the  member- 
ship charge  was,  in  effect,  a  prepayment  for  a  movie  rental  that 
resulted  in  a  reduced  daily  rate  at  the  time  of  the  movie  rental. 
For  that  reason,  a  fee  paid  in  consideration  for  membership  in 
a  video  rental  store  was  subject  to  tax. 

In  contrast  to  the  membership  fees  discussed  in  Letter  Ruling 
85-9,  which  were  deemed  to  be  prepayments  for  taxable  sales, 
membership  fees  paid  solely  for  admission  into  "discount" 
department  stores,  retail  outlets  and  wholesale  clubs  are  paid 
in  consideration  for  the  right  to  enter  a  store  not  otherwise 
open  to  the  public,  and  for  the  right  to  purchase  nontaxable  as 
well  as  taxable  merchandise.  As  other  jurisdictions  have  noted, 
if  a  customer  becomes  a  member  by  paying  a  membership  fee 
and  subsequently  decides  not  to  avail  himself  of  the  right  to 
make  purchases,  no  sale  at  retail  occurs.  Therefore,  the  mem- 
bership fee  is  not  paid  in  consideration  for  a  retail  sale,  and  is 
not  subject  to  tax.  See,  e.g..  Nash  Finch  Company  v.  South 
Dakota  Department  of  Revenue,  312  N.W.2d  470  (1981);  Pio- 
neer Markets.  Inc.  v.  Commissioner  of  Revenue,  85  S.D.  24: 
176  N.W.2d  477  (1970):  Connecticut  Department  of  Revenue 
Letter  Ruling  92-4  (1992):  Illinois  Department  of  Revenue  Pri- 
vate Letter  Ruling  91-0448  (1991).' 

For  the  reasons  discussed  above,  membership  fees  paid  solely 
for  admission  in  "discount"  department  stores,  retail  outlets, 
and  wholesale  clubs  are  not  subject  to  sales  tax  under  G.L.  c. 
64H,  §  1. 


Mitchell  Adams 
Commissioner  of  Revenue 
December  23,  1992 


1.  The  identification  badge  and  newsletter  that  may  be  received  as  part  of  the  membership  fee  are  incidental  to,  and  mere  indicia  of 
the  intangible  right  to  enter  the  establishment  and  purchase  property.  As  such,  the  transfer  of  these  items  in  connection  with  mem- 
bership to  these  establishments  is  not  subject  to  sales  tax  as  a  sale  of  tangible  personal  property.  However,  the  wholesale  club,  retail 
outlet  or  discount  department  store  is  considered  the  consumer  of  the  badges  and  newsletter  and  must  pay  the  tax  on  its  purchases. 
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Income  Tax 

DOR  Directive  92-8 


Massachusetts 
Department  of 
Revenue 


The  Deleading  Credit; 
Residential  Condominium 
Common  Areas  and  Facilities 

Issue: 

How  is  the  lead  removal  credit  determined  for  residential  condo- 
minium unit  owners  or  tenants  wtien  the  area  deleaded  involves 
the  residential  condominum's  common  areas  and  facilities? 

Directive: 

1 .  If  a  unit  owner  or  tenant  pays  for  the  inspection  and  any  nec- 
essary deleading  of  his/her  own  unit  and  if  the  accessible  com- 
mon areas  are  also  inspected  and  deleaded,  the  credit  is 
available  to  the  unit  owner  or  tenant  even  if  other  units  are  not 
inspected  and  deleaded. 

2.  An  owner  or  tenant  who  pays  for  deleading  his/her  own  unit 
cannot  take  the  credit  unless  the  accessible  common  areas  are 
inspected  and  deleaded  as  necessary. 

3.  An  owner  or  tenant  whose  unit  is  not  inspected  (and  de- 
leaded  if  found  to  contain  materials  with  dangerous  levels  of 
lead)  cannot  take  the  credit  even  if  he/she  pays  for  part  of  the 
costs  for  deleading  the  accessible  common  areas. 

Discussion  of  Law: 

A.  Lead  Removal  Requirement 

General  Law  c.  111,  §  197,  requires  that  whenever  a  child 
under  six  lives  in  any  residential  premises  in  which  accessible 
materials  contain  dangerous  levels  of  lead,  the  owner  of  the 
premises  must  remove  or  cover  those  materials. 

B.  Deleading  Credit 

General  Laws  Chapter  62,  §  6(e),  states  that  any  owner  or  ten- 
ant of  a  residential  premises  who  pays  for  the  removal  or  cov- 
ering of  any  accessible  materials  containing  dangerous  levels 
of  lead  is  allowed  a  nonrefundable  credit  equal  to  the  cost  of 
removal  or  one  thousand  dollars  per  dwelling  unit,  whichever  is 
less.  "Accessible"  means  any  surface  readily  accessible  to  chil- 
dren under  six  years  of  age.  830  CMR  62.6.2(2).' 

C.  Structure  of  Condominium  Ownership 

Condominium  ownership  involves  real  property  in  which  each 
owner  has  an  exclusive  interest  in  his  or  her  unit  in  addition  to 
an  undivided  interest  with  all  other  unit  owners  in  the  condo- 


minium's common  areas  and  facilities.  Condominium  common 
areas  and  facilities  include  party  walls,  common  walls,  halls, 
lobbies,  public  stairs,  the  land  on  which  the  building  is  located, 
the  basement,  yard,  recreational  facilities,  and  other  areas  nor- 
mally in  common  use.  G.L.  c.  183A,  §  1 . 

Unlike  most  other  forms  of  residential  real  property  ownership, 
the  condominium  situation  involves  individual  as  well  as  com- 
mon ownership  rights  and  responsibilities.  Each  condominium 
unit  "together  with  its  undivided  interest"  in  the  common  areas 
and  facilities  may  be  the  subject  of  all  rights  pertaining  to  the 
holding  of  real  estate.  G.L.  c.  183A,  §  3. 

D.  Credit  Available  to  Condominium  Owners 

Because  a  condominium  owner's  interests  extend  both  to  the 
owner's  individual  unit  and  to  common  areas,  a  condominium 
owner  may  claim  the  lead  removal  credit  for  the  amount  the 
owner  pays  to  delead  common  areas  as  well  as  the  amount 
paid  to  delead  the  individual  unit.  Condominium  association  as- 
sessments to  pay  for  deleading  common  areas  may  qualify  for 
the  lead  removal  credit  even  if  the  owner's  individual  unit  does 
not  contain  lead  paint.  However,  the  credit  is  available  only  if 
both  the  individual  unit  and  accessible  common  areas  are  in- 
spected and  deleaded  as  necessary.  In  all  cases,  the  maxi- 
mum credit  available  to  the  owner  of  a  single  condominium  unit 
is  $1,000. 

E.  Deleading  Compliance  Procedure 

The  presence  of  accessible  materials  containing  dangerous 
levels  of  lead  in  a  residential  premises  must  be  established 
by  a  licensed  inspector.  Following  the  removal  or  covering  of 
these  accessible  materials  by  a  licensed  deleader,  the  prem- 
ises must  be  reinspected  by  a  licensed  inspector.  If  the  inspec- 
tor certifies  that  the  deleaded  premises  is  in  compliance  with 
the  deleading  laws,  the  inspector  must  file  a  certification  form 
with  the  Department  of  Revenue.  See  G.L.  c.  62,  §  6(e).  This 
form  (Form  CLP)  must  be  filed  for  each  dwelling  unit  that  has 
been  deleaded  and  certified  as  being  in  compliance  with  de- 
leading  laws.  The  owner  or  tenant  claiming  the  credit  must  file 
Schedule  LP  along  with  his  or  her  tax  return.  A  copy  of  the 
Form  CLP  should  be  attached  to  the  Schedule  LP.  See  830 
CfVIR  62.6.2(5). 

F.  Examples 

The  following  examples  illustrate  when  the  lead  removal  credit 
may  be  claimed  by  a  condominium  owner  or  tenant.  The  exam- 
ples assume  that  the  units  and  accessible  common  areas  have 


1 .  Generally,  accessible  common  areas  extend  from  the  basement,  if  applicable,  to  the  floor  on  which  the  dwelling  unit  under  inspec- 
tion is  located.  These  areas  may  include  passage-ways  and  floors  above  the  floor  on  which  the  dwelling  unit  under  inspection  is 
located  if  such  areas  present  the  threat  of  lead  exposure.  Accessible  common  areas  do  not  include  rooms  or  closets  to  which  a  child 
has  no  possible  access.  105  CMR  460.730(E). 
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been  properly  inspected,  deleaded,  and  reinspected  and  that 
all  other  requirements  of  830  CMR  62.6.2  have  been  nnet.  in  all 
cases,  the  maximum  credit  is  $1 ,000. 

1 .  Ann  pays  for  the  deleading  of  her  unit  and  shares  the  cost  of 
deieading  the  accessible  common  areas  and  facilities.  Ann  can 
take  a  credit  even  if  Andy,  her  neighbor,  does  not  deiead  his 
unit.  The  credit  is  based  on  Ann's  cost  of  deleading  her  unit 
and  her  portion  of  the  cost  for  deleading  the  accessible  com- 
mon areas  and  facilities. 

2.  Bob's  unit  contains  dangerous  levels  of  lead,  but  Bob  does 
not  deiead  his  unit.  Bob  shares  the  cost  of  deleading  the  ac- 
cessible common  areas  and  facilities.  Bob  cannot  take  a  credit. 

3.  Carol's  unit  is  inspected  and  does  not  contain  dangerous 
levels  of  lead,  but  the  accessible  common  areas  and  facilities 
do.  Carol  shares  the  cost  of  deleading  those  areas.  Carol  can 
take  the  credit  based  on  her  portion  of  the  cost  of  deleading 
the  accessible  common  areas  and  facilities  and  the  cost  of  in- 
specting her  unit. 

4.  Dan  pays  for  the  deleading  of  his  unit.  The  accessible  com- 
mon areas  and  facilities  are  inspected  and  do  not  contain  dan- 
gerous levels  of  lead.  Dan  can  take  a  credit  based  on  the  cost 
of  deleading  his  unit. 

5.  Dave  pays  for  the  deleading  of  his  unit,  but  the  accessible 
common  areas  and  facilities  contain  dangerous  levels  of  lead 
and  are  not  deleaded.  As  a  result,  Dave  is  not  eligible  for  de- 
leading  certification  from  a  licensed  inspector.  Dave,  therefore, 
cannot  take  a  credit.  Note,  however,  that  if  a  child  under  six 
lives  in  the  condominium  complex,  the  condominium  associa- 
tion must  deiead  the  accessible  common  areas  and  facilities. 


After  these  areas  are  inspected,  deleaded  and  certified,  Dave 
may  take  the  credit,  provided  his  unit  has  been  inspected  and 
certified. 

6.  Ellen  owns  a  unit  in  Building  One  of  a  three  building  condo- 
minium complex.  Frank  owns  a  unit  in  Building  Two  of  the 
same  condominium  complex.  Building  One  has  been  inspected 
and  has  accessible  common  areas  and  facilities  that  contain 
dangerous  levels  of  lead.  Buildings  Two  and  Three  have  been 
inspected  and  do  not  contain  dangerous  levels  of  lead  in  ac- 
cessible common  areas  and  facilities.  Ellen  has  her  unit  in- 
spected; it  does  not  contain  dangerous  lead  levels.  Frank  has 
his  unit  inspected;  it  does  contain  dangerous  levels  of  lead. 
Frank  then  has  his  unit  deleaded  and  certified. 

Ellen  may  take  the  credit  basexf  on  the  cost  of  the  inspection  of 
her  unit  and  the  cost  of  deleading  the  accessible  common 
areas  and  facilities  of  Building  One.  Frank  may  take  the  credit 
based  on  the  cost  of  deleading  his  unit  and  the  cost  of  delead- 
ing the  common  areas  and  facilities  of  Building  One.  In  addi- 
tion, any  owner  of  a  unit  in  Building  One,  Two,  or  Three  may 
take  the  credit  based  on  the  cost  of  deleading  Building  One's 
accessible  common  areas  and  facilities,  and  the  unit  owner's 
cost  of  having  his  or  her  unit  inspected  and  deleaded  and  certi- 
fied as  necessary. 


tvlitchell  Adams 
Commissioner  of  Revenue 
December  23,  1992 
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Personal  Income  Tax 

DOR  Directive  93-1 


Massachusetts 
Department  of 
Revenue 


Tier  I  and  Tier  II  Railroad 
Retirement  Benefits 


Issue: 

Are  Tier  I  and  Tier  II  railroad 
ject  to  the  Massachusetts  persona 


employee  reti^'ferT^entjseniQjit^jMlp- 
sonal  income  tax*?'^/i^O;y  Cop  '^^'^^^ 


Directive: 

Neither  Tier  I  nor  Tier  II  railroad  employee  retirement  benefits 
are  subject  to  the  Massachusetts  personal  income  tax. 

Discussion  of  Law: 

The  basic  railroad  retirement  benefit  available  to  retired  railroad 
employees  consists  of  two  "tiers."  Tier  I  benefits  are  equivalent 
to  social  security  benefits  and  are  similarly  financed  with  an 
equal  payroll  tax  paid  by  both  employee  and  employer.'  Tier  II 
benefits  are  amounts  in  addition  to  the  Tier  I  benefits  and  are 
financed  through  a  payroll  tax,  the  majority  of  which  is  paid  by 
the  employer.2 

Massachusetts  gross  income  is  federal  gross  income  with  cer- 
tain modifications.  G.L.  c.  62,  §  2(a).  Taxpayers  whose  gross 


income  exceeds  a  federal  limit  must  include  a  portion  of  their 
Tier  I  railroad  retirement  benefits  in  their  federal  gross  income. 
I.R.C.  §  86.  However.  Massachusetts  allows  a  deduction  from 
federal  gross  income  in  determining  Massachusetts  gross  in- 
come for  Tier  I  railroad  retirement  benefits  that  are  included  in 
federal  gross  income  under  I.R.C.  §  86.  G.L.  c.  62.  §  2(a)(2)(H) 
(under  I.R.C.  §  86,  the  term  "social  security  benefits'  includes 
Tier  I  railroad  retirement  benefits). 

Starting  in  1984,  any  benefit  provided  under  the  Railroad 
Retirement  Act  of  1974  (other  than  a  Tier  I  railroad  retirement 
benefit)  became  subject  to  federal  income  taxation  under 
I.R.C.  §  72(r).  However,  these  Tier  II  railroad  benefits  are  ex- 
empt from  state  taxation  under  federal  law.  45  U.S.C.  §  231  m. 


Mitchell  Adams 
Commissioner  of  Revenue 
February  2,  1993 


1.  H.R.  REP.  No.  98-30  Part  I,  98th  Cong.,  1st  Sess.,  reprinted  in  1983  U.S.  Code  Cong.  &  Admin.  News  729,  733-734. 

2.  Id. 
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Personal  Income  Tax 

DOR  Directive  93-2 


.Massachusetts 
Department  of 
Revenue 


Credit  for  Taxes  Due  to  Other  Jurisdictioi;is  '^'^Z 


Facts: 

Taxpayer  is  a  resident  of  Massachusetts  with  $100,000  of  Part 
B  gross  income  subject  to  the  Massachusetts  personal  income 
tax.  Taxpayer  is  also  subject  to  the  8%  personal  income  tax  in 
State  X  and  the  2%  personal  income  tax  in  State  Y.  Of  Tax- 
payer's $100,000  Part  B  gross  income,  $40,000  is  subject  to 
tax  in  State  X  and  $10,000  is  subject  to  tax  in  State  Y. 

Issue: 

Does  Taxpayer  have  to  separately  compute  credits  for  taxes 
due  to  other  jurisdictions  for  each  state? 

Directive: 

No.  Taxpayer  may  compute  the  credit  against  Massachusetts 
income  tax  for  taxes  due  to  other  jurisdictions  on  an  aggregate 
basis. 

Discussion  of  Law: 

Massachusetts  residents  are  allowed  a  credit  against  the  Mass- 
achusetts personal  income  tax  "for  taxes  due  any  other  state, 
territory  or  possession  of  the  United  States,  or  the  Dominion  of 
Canada  or  any  of  its  provinces  on  account  of  any  item  of  Mass- 
achusetts gross  income...."  G.L.  c.  62,  §  6(a).  The  credit  allow- 
able is  limited  to  the  lesser  of  "such  taxes  due'  ...  or  the 
amount  of  tax  imposed  by  this  chapter  multiplied  by  a  fraction 
the  numerator  of  which  is  such  item  of  Massachusetts  Part  A 
or  Part  B  gross  income  and  the  denominator  of  which  is  the 
total  Massachusetts  Part  A  or  Part  B  gross  income,  as  the  case 
may  be."  G.L.  c.  62,  §  6(a). 

Generally,  when  a  taxpayer  is  subject  to  tax  in  at  least  two 
other  jurisdictions  the  credit  amount  will  be  the  same  whether 
computed  separately  for  each  jurisdiction  or  on  an  aggregate 
basis.  However,  when  one  jurisdiction  has  a  tax  rate  higher 
than  the  Massachusetts  tax  rate  and  another  jurisdiction  has  a 
tax  rate  lower  than  the  Massachusetts  tax  rate,  a  higher  credit 
will  result  from  an  aggregate  computation.^  Using  the  facts^ 
under  this  Directive,  the  difference  in  result  is  demonstrated  as 
follows: 


•Sftpar^tir^mputation 

Tax  due  in  State  X:  $  40,000  x  8%  =  $3,200 
Tax  due  in  State  Y:    $  10,000  x  2%      =  $  200 

Massachusetts  tax:  $100,000  x  5.95%  =  $5,950 

Credit  for  State  X  =  lesser  of  $2,380 


Credit  for  State  Y  = 


or  $3,200 

lesser  of  $595 


/$5,950  X  40,000\ 
\  100.000/ 


/$5,950  X  lO.OOON 
\  100,000/ 


or  $200 

Total  Credit:  $2,580  ($2,380  -h  $  200) 

Aggregate  Computation 

Taxes  due  in  States  X  &  Y:  $3,400 
Massachusetts  tax:  $100,000  x  5.95%  =  $5,950 


Credit  for  States  X&Y  =  lesser  of  $2,975 
or  $3,400 

Total  Credit:  $2,975 


/$5,950  x  50,000\ 
\  100,000/ 


Therefore,  under  the  facts  of  this  Directive,  Taxpayer  would  be 
entitled  to  the  higher  credit  under  the  aggregate  computation. 


Mitchell  Adams 
Commissioner  of  Revenue 
March  9,  1993 


1.  The  taxes  due  the  other  jurisdictions  shall  exclude  any  interest  and  penalties  and  must  be  reduced  by  any  federal  credit  allowable 
on  the  resident's  federal  income  tax  return.  G.L.  c.  62,  §  6(a)(i)&(ii).  In  addition,  taxpayers  are  not  allowed  a  credit  for  income  taxes 
due  a  city.  See  Letter  Ruling  84-106. 

2.  The  credit  is  computed  by  utilizing  gross  income  amounts  and  the  eventual  tax  due  on  such  items  of  gross  income.  As  a  result  of 
various  deductions,  exemptions  and  adjustments  all  jurisdictions  make  to  gross  income  before  applying  the  nominal  or  marginal 
tax  rate,  the  eventual  tax  owed  represents  an  effective  tax  rate  applied  to  the  gross  income  amounts.  Therefore,  for  purposes  of  this 
Directive,  the  term  "tax  rate"  means  the  effective  tax  rate. 

3.  See  footnote  2  above.  The  tax  rates  used  in  these  computations  are  hypothetical  effective  tax  rates,  though  for  example,  the 
Massachusetts'  effective  tax  rate  would  be  lower  than  5.95%. 
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Income  Tax  and  Withholdfrf^' '  ),/^r"^%5 

DOR  Directive  93-3 


Massachusetts 
Department  of 
Revenue 


Massachusetts  Income  Taxation  and  Withholding  of  Employer- 
Reimbursement  for  Moving  Expenses 


Issue  1: 

Are  amounts  reimbursed  by  an  employer  to  an  employee  for 
the  employee  s  moving  expenses  subject  to  Massachusetts  in- 
come tax  under  G.L.  c.  62? 

Directive  1: 

Amounts  reimbursed  by  an  employer  to  an  employee  for  the 
employee's  moving  expenses  are  subject  to  Massachusetts  in- 
come tax  under  G.L.  c.  62  if  paid  to  1)  a  Massachusetts  resi- 
dent, or  2)  a  nonresident  when  such  amounts  are  allocable  to 
the  nonresident  employee  s  new  principal  place  of  employment 
located  in  Massachusetts.  Amounts  reimbursed  by  an  em- 
ployer to  an  employee  for  the  employee's  moving  expenses 
are  not  subject  to  Massachusetts  income  tax  under  G.L.  c.  62  if 
received  by  a  nonresident,  when  such  amounts  are  allocable  to 
the  nonresident  employee's  new  place  of  employment  located 
outside  of  Massachusetts. 

Issue  2: 

Are  moving  expenses  deductible  for  Massachusetts  income  tax 
purposes  under  G.L.  c.  62? 

Directive  2: 

Although  a  deduction  for  certain  moving  expenses  is  available 
for  federal  income  tax  purposes  under  I.R.C.  §  217,  no  such 
deduction  for  moving  expenses  is  available  for  Massachusetts 
income  tax  purposes. 

Issue  3: 

Are  amounts  reimbursed  by  an  employer  to  an  employee  for 
the  employee's  moving  expenses  subject  to  Massachusetts 
withholding  under  G.L.  c.  62B? 

Directive  3: 

Amounts  reimbursed  by  an  employer  to  an  employee  for  the 
employee  s  moving  expenses  are  not  subject  to  Massachusetts 
withholding  under  G.L.  c.  62B  if  such  amounts  are  excluded 
from  the  federal  definition  of  "wages"  in  I.R.C.  §  3401(a)(l5). 
Employer-reimbursed  moving  expenses  are  excluded  from  the 
federal  definition  of  wages  under  that  provision  if,  at  the  time  of 
payment,  there  is  a  reasonable  belief  that  a  corresponding  de- 
duction is  or  will  be  allowable  to  the  employee  under  I.R.C. 
§  217.  For  purposes  of  this  Directive,  if  an  employer  reason- 
ably believes  that  an  employee  will  be  able  to  deduct  moving 
expenses  under  I.R.C.  §  217,  no  withholding  on  moving  ex- 
penses IS  required.  If  the  employer  knows  of  specific  facts  at 
the  time  the  moving  expense  reimbursement  is  paid  that  indi- 
cate that  the  employee  would  not  be  entitled  to  a  deduction 


under  I.R.C.  §  217,  then  such  amounts  are  not  excluded  from 
the  definition  of  "wages"  and  are  therefore  subject  to  federal 
and  Massachusetts  withholding.  See  Rev.  Rul  75-362 

Issue  4: 

When  must  employees  to  whom  moving  expense  reimburse- 
ments are  paid  file  and  pay  estimated  taxes  on  such  amounts'^ 

Directive  4: 

Employees  who  in  any  taxable  year  can  reasonably  expect  to 
receive  moving  expense  reimbursements  that  are  taxable  under 
G.L.  c.  62  and  that  are  not  subject  to  withholding  must  pay 
over  estimated  taxes  in  accordance  with  G  L.  c.  62B.  §  14  if 
the  amount  of  estimated  taxes  is  greater  than  two  hundred  dol- 
lars. See  G.L.  c.  628,  §  13. 

For  purposes  of  this  Directive,  a  Massachusetts  resident  must 
file  Form  1-ES  and  pay  estimated  taxes  on  reimbursed  moving 
expenses  if  each  of  the  following  conditions  are  met 

1)  such  reimbursements  are  not  subject  to  withholding  under 
G.L.  c.  628  and  I.R.C.  §  340l(a)(15);  and 

2)  the  estimated  income  tax  due  on  the  amount  of  such  reim- 
bursement exceeds  $200. 

A  nonres/denf  must  file  Form  1-ES  and  pay  estimated  taxes  on 
reimbursed  moving  expenses  if  all  of  the  following  conditions 
are  met: 

1 )  such  reimbursements  are  allocable  to  the  nonresident  s  new 
principal  place  of  employment  located  in  Massachusetts 

2)  such  reimbursements  are  not  subject  to  witrihoidmg  under 
G.L.  c.  628  and  I.R.C.  §  34C1(a)(15):  and 

3)  the  estimated  income  tax  due  on  the  amount  of  such  reim- 
bursement exceeds  $200. 

Discussion  Of  Law: 

Issue  1.  Income  Taxation  of  Employer 

Reimbursements  for  Moving  Expenses 

a.  General 

For  federal  income  tax  purposes,  amounts  paid  by  an  em- 
ployer to  an  employee  as  a  payment  or  reimbursement  of  the 
expenses  of  moving  from  one  residence  to  another  for  employ- 
ment purposes  are  included  in  the  employees  gross  income 
as  compensation  for  services  under  Internal  Revenue  Code 
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C'l.R.C  ")  §  82.  The  Massachusetts  income  tax  statute,  G.L.  c. 
62,  provides  that  Massachusetts  gross  income  is  federal  gross 
income  with  certain  modifications.  G.L.  c.  62,  §  2.  Therefore,  if 
an  item  of  income  is  included  in  federal  gross  income  it  must 
be  included  in  Massachusetts  gross  income,  unless  a  particu- 
lar statutory  modification  requires  otherwise.  Reimbursements 
by  an  employer  to  an  employee  for  moving  expenses  are  in- 
cluded in  federal  gross  income  under  I.R.C.  §  82.  Since  no 
Massachusetts  provision  excludes  such  amounts  of  federal 
gross  income  in  determining  Massachusetts  gross  income, 
such  amounts  are  included  in  Massachusetts  gross  income. 

b.  Moving  Expense  Reimbursements  Paid  to 
Massachusetts  Residents 

Massachusetts  generally  imposes  an  income  tax  on  all  income 
of  a  Massachusetts  resident,  whether  or  not  such  income  is 
subject  to  withholding  under  G.L.  c.  62B.  See  G.L.  c,  62,  §  4. 
Therefore,  reimbursements  for  moving  expenses  paid  to  Mass- 
achusetts residents  are  subject  to  income  tax,  whether  or  not 
such  amounts  are  subject  to  withholding. 

c.  Moving  Expense  Reimbursements  Paid  to  Nonresidents 

Income  received  by  nonresidents  is  taxed  only  when  denved 
from  sources  in  Massachusetts.  See  G.L.  c.  62  §  5A;  830  CMR 
62.5A.1(1).  Massachusetts  source  income  includes  income 
derived  or  effectively  connected  with  any  trade  or  business,  in- 
cluding any  employment  carried  on  by  a  nonresident  in  Mass- 
achusetts. 830  CMR  62.5A.1(2).  The  Internal  Revenue  Service 
has  ruled  that  moving  expenses  under  I.R.C.  §  217  are  allocable 
to  compensation  for  services  at  a  new  principal  place  of  em- 
ployment. See  Rev.  Rul.  76-162.  Therefore,  reimbursements 
for  moving  expenses  are  allocable  to  such  a  netvphncipal  place 
of  employment.  If  a  nonresident  is  reimbursed  for  moving  ex- 
penses incurred  in  connection  with  the  commencement  of  work 
at  a  new  principal  place  of  employment  located  in  Massachu- 
setts, such  moving  expense  reimbursements  constitute  Mass- 
achusetts source  income  and  are  therefore  subject  to 
Massachusetts  income  tax.  If  a  nonresident  is  reimbursed  for 
moving  expenses  incurred  in  connection  with  the  commence- 
ment of  work  at  a  new  principal  place  of  work  located  outside 
of  Massachusetts,  such  moving  expense  reimbursements  do 
not  constitute  Massachusetts  source  income,  and  are  there- 
fore not  subject  to  Massachusetts  income  tax. 

Issue  2.  Deductibility  of  Moving  Expenses 

For  federal  income  tax  purposes,  I.R.C.  Section  217  allows  a  de- 
duction for  certain  moving  expenses  paid  or  incurred  during  the 
taxable  year  in  connection  with  the  commencement  of  work  by 
a  taxpayer  as  an  employee  or  as  a  self-employed  individual  at 
a  new  pnncipal  place  of  work.  For  Massachusetts  income  tax 
purposes,  effective  for  tax  years  beginning  on  or  after  January  1 , 
1988,  no  deduction  for  employment-related  moving  expenses 
is  allowed,  whether  or  not  such  expenses  are  reimbursed  by 


the  employer,  and  irrespective  of  the  potential  availability  of  a 
federal  tax  deduction.  See  St.  1988,  c.  106.  s.8  See  also,  e.g., 
DOR  Directive  86-4:  Letter  Ruling  84-40. 

Issue  3.  Withholding  Tax  for  Employer- 
Reimbursed  Moving  Expenses 

a.  Federal  Law 

Federal  withholding  of  taxes  on  wages  is  governed  by  I  R.C. 
Section  3401(a).  Withholding  is  required  for  wages  paid  by  an 
employer  to  an  employee.  The  term  "wages, '  for  federal  with- 
holding purposes,  is  defined  as  "all  remuneration  .  for  serv- 
ices performed  by  an  employee  for  his  employer,  including  the 
cash  value  of  all  remuneration  (including  benefits)  paid  m  any 
medium  other  than  cash,  ..."  except  as  otherwise  provided. 
I  R.C.  §  3401(a). 

Section  3401(a)(1)-(20)  provides  for  a  number  of  items  that 
are  excluded  from  the  federal  definition  of  wages'  Section 
340l(a)(l5)  provides  that  an  employer's  reimbursement  of 
moving  expenses  is  not  considered  to  be  wages  for  federal  in- 
come tax  withholding  purposes  if,  at  the  time  of  payment,  it  is 
reasonable  to  believe  that  the  employee  will  be  entitled  to  a  de- 
duction for  those  expenses  under  I.R.C.  §  217  Section  217,  in 
turn,  allows  a  deduction  for  certain  moving  expenses  paid  or 
incurred  during  the  taxable  year  in  connection  with  the  com- 
mencement or  work  by  the  taxpayer  as  an  employee  or  as  a 
self-employed  individual  at  a  new  principal  place  of  work,  pro- 
vided that  certain  requirements  are  met.  Therefore,  reimburse- 
ments paid  specifically  for  moving  expenses  are  not  subject  to 
federal  withholding  to  the  extent  that  it  is  reasonable  to  believe 
that  the  employee  is  or  will  be  entitled  to  deduct  such  ex- 
penses under  I.R.C.  §  217.  For  purposes  of  this  Directive,  no 
Massachusetts  withholding  on  moving  expense  reimburse- 
ments will  be  required  if  the  employer  reasonably  believes  that 
such  amounts  will  be  deductible  by  the  employee  under  I  R  C. 
§  217.  See  Rev.  Rul.  75-362.  Conversely,  if  the  employer  does 
not  reasonably  believe  that  such  amounts  will  be  deductible  by 
the  employee  under  I.R.C.  §  217,  the  employer  must  withhold 
on  such  amounts  for  Massachusetts  withholding  purposes. 

b.  Massachusetts  Law 

Massachusetts  withholding  of  taxes  on  wages  is  governed  by 
Chapter  62B  of  the  Massachusetts  General  Laws  in  general, 
Massachusetts  withholding  provisions  follow  the  federal  with- 
hokjing  provisions  as  amended  and  in  effect  for  the  applicable 
year.  Under  G.L.  c.  62B,  §  2,  withholding  is  required  from  any 
"employer"  paying  "wages"  to  "employees."  In  determining 
whether  amounts  reimbursed  by  an  employer  to  an  employee 
for  the  employee's  moving  expenses  are  excluded  from  the  de- 
finition of  "wages,"  Massachusetts  adopts  the  definition  of 
wages  found  in  I.R.C.  §  3401(a),  as  amended  and  m  effect  for 
the  applicable  year.  G.L.  c.  628,  §  1 . 
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If  amounts  paid  by  an  employer  to  an  employee  as  reimburse- 
ment for  moving  expenses  are  excluded  from  the  definition  of 
wages  for  federal  purposes  under  I.R.C.  §  3401(a)(15),  and 
therefore  are  not  subject  to  federal  withholding,  they  likewise  will 
be  excluded  from  the  definition  of  "wages"  subject  to  Massachu- 
setts withholding  even  though  such  amounts  are  includable  in 
Massachusetts  gross  income.  Consequently,  no  withholding 
will  be  required  from  these  amounts  under  G.L.  c.  62B.  How- 
ever, such  amounts  are  not  deductible  under  G.L.  c.  62  and 
remain  subject  to  Massachusetts  income  tax. 


Issue  4.  Filing  and  Payment  of  Estimated 
Taxes 

Employees  receiving  employer  reimbursements  for  moving  ex- 
penses may  be  required  to  pay  quarterly  estimated  taxes  in 
accordance  with  G.L.  c.  62B,  §§  13,  14.  Under  these  provi- 
sions, every  taxpayer  who  can  reasonably  expect  to  receive  in- 
come taxable  under  G.L.  c.  62  from  sources  other  than  wages 
upon  which  tax  is  required  to  be  withheld  and  for  whom  the 
amount  of  estimated  tax  is  more  than  $200  is  required  to  pay 
over  estimated  taxes  using  Form  1-ES.  Failure  to  pay  esti- 
mated taxes  when  due  may  result  in  the  imposition  of  additions 
to  tax  under  G.L.  c.  62B,  §  14.  For  further  information  regard- 
ing tax  liability  for  those  moving  into  or  out  of  Massachusetts, 
taxpayers  should  refer  to  the  Non-Resident  Income  Tax  regula- 
tion 830  CMR  62.5A.1,  DOR  Directives  89-20  and  89-21,  and 
Administrative  Procedure  241 . 
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Architects  —  Blueprints  and  iVIodels 
Facts  1: 

Medical  Corporation  (hereinafter  "Medical")  is  a  nonprofit  orga- 
nization, qualified  under  §  501(c)  of  the  Internal  Revenue  Code, 
providing  a  full  range  of  inpatient  medical  services  to  the  gen- 
eral public.  Medical  holds  a  Certificate  of  Exemption  from  sales 
tax  (DOR  Form  ST-2)  issued  by  the  Commissioner  of  Revenue. 
Medical  entered  into  a  "cost  plus"  contract  for  architectural  serv- 
ices with  Architect  Associates  (hereinafter  "Architect"),  a  regis- 
tered architect  engaged  in  the  practice  of  architecture,  as 
defined  in  G.L.  c.  112,  §  60A,  in  connection  with  the  design  of  a 
new  Boston  area  hospital.  Medical  has  also  entered  into  a  con- 
tract with  Construct-0  Building  Co.  (hereinafter  "Construct-0"), 
a  general  contractor,  to  act  as  its  agent  with  respect  to  the  con- 
struction of  the  hospital. 

Under  Architect's  contract  with  Medical,  Architect  must  provide 
Medical's  agent,  Construct-O,  with  up  to  100  copies  of  the 
design  and  specification  blueprints  for  the  construction  of  the 
hospital.  Construct-O  will  keep  some  of  the  blueprints  for  its 
own  use,  and  will  send  others  to  different  public  officials  in 
order  to  secure  the  various  construction  permits  necessary  for 
the  project.  Finally,  Construct-O  sends  the  remaining  blueprint 
copies  to  an  assortment  of  subcontractors  who  will  be  submit- 
ting bids  to  Construct-O  on  the  different  building  components  of 
the  project. 

Architect  orders  100  copies  of  its  design  and  specification  blue- 
prints from  Printz  Printing  Co.  (hereinafter  "Printz"),  a  retail 
printing  and  reproduction  company.  In  its  invoice  to  Medical, 
Architect  separately  states  the  charges  from  Printz  for  the  100 
blueprint  copies,  and  is  reimbursed  by  Medical  for  the  full  cost 
of  procuring  the  copies. 

Issue  1-1: 

is  the  sale  of  the  design  and  specification  blueprints  by  Printz 
to  Architect  subject  to  Massachusetts  sales  tax? 

Directive  1-1: 

Yes.  The  sale  of  the  design  and  specification  blueprints  by 
Printz  to  Architect  is  subject  to  Massachusetts  sales  tax. 

Issue  1-2: 

Is  the  transfer  of  the  design  and  specification  blueprints  from 
Architect  to  Construct-0  subject  to  Massachusetts  sales  tax? 

Directive  1-2: 

No.  The  subsequent  transfer  of  the  design  and  specification 
blueprints  by  Architect  to  Construct-O  is  not  a  sale  of  tangible 
personal  property  by  Architect,  and,  for  that  reason,  is  not  sub- 
ject to  Massachusetts  sales  tax. 


VT.  0  01994 

University  or  Massachusetts 
Discussion  of  Law:  Depository  Copy 

In  Massachusetts,  an  excise  is  imposed  upon  thff  retail  sale  of 
tangible  personal  property  in  the  Commonwealth.  See  G.L.  c. 
64H,  §  2.  A  "retail  sale"  is  defined  as  "a  sale  of  ...  tangible  per- 
sonal property  ...  for  any  purpose  other  than  resale  in  the  regu- 
lar course  of  business.  ...  The  term  ...  'retail  sale'  shall  not 
include  ...  (c)  professional,  insurance,  or  personal  service 
transactions  which  involve  no  sale  or  which  involve  sales  as  in- 
consequential elements  for  which  no  separate  charges  are 
made.  ..."  G.L.  c.  64H,  §  1 .  A  "sale"  is  defined,  in  part,  as  "any 
transfer  of  title  or  possession,  or  both  ...  of  tangible  personal 
property  ...  for  a  consideration.  ..."  G.L.  c.  64H,  §  1. 

Printz  is  in  the  business  of  selling  tangible  personal  property. 
Thus,  its  transfer  of  the  blueprints  to  Architect  for  a  considera- 
tion is  a  "sale"  of  tangible  personal  property  subject  to  Mass- 
achusetts sales  tax.  See  G.L.  c.  64H,  §  2.  Printz  is  required  to 
collect  sales  tax  from  Architect  on  such  a  transfer.  See  G.L.  c. 
64H,  §  3. 

Architect's  subsequent  transfer  of  blueprints  to  Medical's  agent, 
Construct-O,  is  not  subject  to  Massachusetts  sales  tax.  Archi- 
tect provides  a  professional  service.  It  has  contracted  with 
Medical  to  serve  as  the  architect  in  charge  of  the  design  of  the 
hospital  to  be  built  by  Construct-O.  As  part  of  its  contract  with 
Medical,  Architect  is  to  provide  Construct-O  with  the  blueprints 
for  the  construction  of  the  hospital.  The  transfer  of  design  and 
specification  blueprints  involves  the  transfer  of  architectural 
services  embodied  in  tangible  personal  property.  Where  serv- 
ices are  embodied  in  the  tangible  personal  property  transferred 
to  a  buyer,  the  Massachusetts  courts  have  applied  an  "object 
of  the  transaction"  test  to  determine  whether  the  transaction  in- 
volves the  sale  of  tangible  personal  property  or  the  sale  of 
(non-taxable)  services.  See  Houghton  Mifflin  Co.  v.  State  Tax 
Commission,  373  Mass.  772,  774  (1977);  Commissioner  of 
Revenue  v.  Hougtiton  Mifflin  Co.,  396  Mass.  666,  670  (1986); 
see  also  J.R.  Hellerstein  &  W.  Hellerstein,  STATE  TAXATION. 
II  Sales  and  Use,  Personal  Income,  and  Death  and  Gift  Taxes, 
H  12.07[1][c].  Under  the  "object  of  the  transaction"  test,  the 
analysis  focuses  on  the  character  of  the  transaction  in  question 
"to  ascertain  whether  the  buyer's  basic  purpose  was  to  acquire 
the  property  which  was  sold  to  it,  or  to  obtain  the  services." 
See  id. 

The  contract  between  Architect  and  Medical  involves  a  profes- 
sional service  transaction.  See  G.L.  c.  112,  §  60A.  Architect  is 
a  registered  architect  involved  in  the  practice  of  architecture  — 
the  performing  or  agreeing  to  perform  or  holding  one's  self  out 
as  being  able  to  perform  professional  services  in  connection 
with  the  design,  construction,  (etc.)  ...  of  a  building.  ..."  G.L.  c. 
112,  §  60A.  The  Appellate  Tax  Board  determined  that  the  trans- 
fer of  design  and  specification  blueprints  to  a  client  by  a  person 
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providing  engineering  services  for  the  construction  of  a  tunnel 
was  a  professional  service  transaction  rather  than  a  sale  of 
tangible  personal  property.  See  Stone  and  Webster  Engineer- 
ing Corporation  v.  State  Tax  Commission,  ATB  Doc.  No.  53902 
(1972).  The  rule  of  Stone  and  Webster  applies  to  architectural 
services  as  well  as  engineering  services. 

The  "object  of  the  transaction"  between  Architect  and  Medical 
is  for  the  purchase  of  architectural  services.  Architect's  transfer 
of  100  copies  of  design  and  specification  blueprints  to  Med- 
ical's agent,  Construct-O,  does  not  constitute  a  "sale"  of  tangi- 
ble personal  property  within  the  meaning  of  G.L.  c.  64H,  §  1. 
See  id.  As  a  result,  Architect  is  not  required  to  collect  sales  tax 
on  the  transfer  of  the  design  and  specifications  blueprints  to 
Construct-O.  The  terms  in  the  contract  that  provide  for  the  reim- 
bursement by  Medical  of  Architect's  separately  stated  expenses, 
including  the  cost  of  obtaining  those  blueprint  copies,  do  not 
transform  a  service  transaction  into  a  "retail  sale"  of  tangible 
personal  property.  See  id. 

Facts  2: 

The  facts  are  the  same  as  in  Facts  1  except,  at  the  time  of  pur- 
chase. Architect  presents  Printz  with  a  Sales  Tax  Resale  Cer- 
tificate (DOR  Form  ST-4).  Printz  accepts  the  Resale  Certificate 
and  does  not  collect  sales  tax  from  Architect.  Architect  then 
transfers  the  blueprints  to  Construct-O  and  does  not  collect 
sales  tax  on  the  transfer. 

Issue  2: 

Is  the  sale  of  the  design  and  specification  blueprints  by  Printz 
to  Architect,  where  Architect  purchases  the  blueprints  with  a 
Sales  Tax  Resale  Certificate,  exempt  from  Massachusetts 
sales  tax  as  a  sale  for  resale  in  the  regular  course  of  business. 

Directive  2: 

No.  The  sale  of  the  design  and  specification  blueprints  by 
Printz  to  Architect,  who  uses  a  Sales  Tax  Resale  Certificate,  is 
not  a  sale  for  resale  in  the  regular  course  of  business  for  Mass- 
achusetts sales  tax  purposes.  Rather,  it  is  a  retail  sale  of  tangi- 
ble personal  property  and  is  subject  to  sales  tax. 

Notwithstanding  Architect's  use  of  a  Resale  Certificate,  Printz 
is  responsible  for  the  collection  of  sales  tax  on  its  sale  of  blue- 
prints to  Architect. 

The  subsequent  transfer  of  the  blueprints  from  Architect  to 
Construct-O  is  not  a  sale  of  tangible  personal  property  by  Ar- 
chitect, and,  for  that  reason,  is  not  subject  to  Massachusetts 
sales  tax.  See  Directive  1 . 

Discussion  of  Law: 

For  Massachusetts  sales  tax  purposes,  a  "retail  sale"  is  defined 
as  "a  sale  of  tangible  personal  property  for  any  purpose  other 


than  resale  in  the  regular  course  of  business."  G.L.  c.  64H,  §  1 
(emphasis  added).  The  meaning  of  the  phrase  "resale  in  the 
regular  course  of  business"  does  not  simply  rely  on  the  subjec- 
tive intent  of  the  taxpayer  or  the  formalities  of  presenting  a 
resale  certificate  to  a  vendor.  See  Jan  Co.  Central,  Inc.  v.  Com- 
missioner of  Revenue,  405  Mass.  686,  690  (1989);  Clark 
Franklin  Press  Corp.  v.  State  Tax  Commission,  364  Mass.  598, 
602  (1974).  Instead,  the  sale  for  resale  language  finds  its 
meaning  within  the  underlying  purposes  of  the  sales  and  use 
tax  statutory  scheme  and  the  resale  exclusion  within  that 
scheme.  See  Jan  Co.  Central,  Inc.  v.  Commissioner  of  Rev- 
enue, 405  Mass.  686,  688-90. 

The  sales  tax  established  under  G.L.  c.  64H,  and  the  use  tax 
established  under  G.L.  c.  641,  are  complementary  components 
of  a  unitary  taxing  program  designed  to  reach  all  transactions, 
unless  specifically  exempted,  in  which  tangible  personal  prop- 
erty is  sold  inside  or  outside  the  Commonwealth  for  storage, 
use  or  other  consumption  within  the  Commonwealth.  Towie  v. 
Commissioner  of  Revenue,  397  Mass.  599  (1986).  The  sales 
and  use  tax  statutes  are  also  fashioned  so  as  to  exclude  or  ex- 
empt from  tax  many  intermediate  transactions  in  the  economic 
process  so  as  to  prevent  the  pyramiding  of  taxes.  See  Courier 
Citizen  Co.  v.  Commissioner  of  Corporations  &  Taxation,  358 
Mass.  563,  567  (1971);  see  also  Jan  Co.  Central,  Inc.  v.  Com- 
missioner of  Revenue,  405  Mass.  686,  690  n.  3.  Thus,  the  in- 
tent behind  the  imposition  of  the  sales  tax  only  on  "retail  sales" 
is  to  tax  the  ultimate  retail  consumer,  which  is  accomplished 
under  G.L.  c.  64H,  through  the  definition  of  "retail  sale."  See 
Courier  Citizen  Co.  v.  Commissioner  of  Corporations  &  Taxa- 
tion, 358  Mass.  at  567-68. 

There  is  an  interplay  under  sales  and  use  tax  principles  be- 
tween the  delineation  of  what  constitutes  a  taxable  sale,  as  dis- 
tinguished from  a  non-taxable  service,  and  the  sale  for  resale 
provisions.  J.R.  Hellerstein  &  W.  Hellerstein,  STATE  TAXA- 
TION, II  Sales  and  Use,  Personal  Income,  and  Death  and  Gift 
Taxes,  %  12.06[1].  Generally,  where  the  taxpayer  is  treated  as 
providing  non-taxable  services,  tangible  personal  property 
used  and  consumed  by  the  taxpayer  in  providing  those  serv- 
ices is  treated  as  taxable  sales,  and  there  is  no  resale.  Id. 
These  principles  apply  in  Massachusetts. 

The  Supreme  Judicial  Court  has  stated  that  the  "language  [re- 
sale in  the  regular  course  of  business]  must  find  its  meaning  in 
the  inherent  nature  of  the  business  in  question,"  meaning,  the 
Court  looks  to  see  whether  the  transferor  of  the  tangible  per- 
sonal property  is  in  the  business  of  selling  property  (a  retailer 
or  wholesaler)  or  whether  the  transferor  provides  a  service. 
Clark  Franklin  Press  Corp.  v.  State  Tax  Commission,  364 
Mass.  at  602;  see  also  Jan  Co.  Central,  Inc.  v.  Commissioner 
of  Revenue,  405  Mass.  at  690.  Once  it  is  determined  that  the 
inherent  nature  of  the  taxpayer's  business  is  providing  a  non- 
taxable service,  the  taxpayer  is  the  ultimate  consumer  of  the 
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tangible  personal  property  purchased  and  there  is  no  resale  of 
the  same  product  upon  delivery  or  retransfer  to  the  transferor's 
client  or  customer.  See  Jan  Co.  Central,  Inc.  v.  Commissioner 
of  Revenue,  405  Mass.  at  690-91.  The  fact  that  tangible  per- 
sonal property  is  delivered  or  retransferred  does  not  establish 
that  the  property  was  resold  in  the  "regular  course  of  busi- 
ness." See  Clark  Franklin  Press  Corp.  v.  State  Tax  Commis- 
sion, 364  Mass.  at  602.  The  delivery  or  retransfer  of  the 
tangible  personal  property  is  considered  "incidental  to  the 
transferor's  business,  serving  to  facilitate  the  consummation  of 
the  principal  transactions."  Jan  Co.  Central,  inc.  v.  Commis- 
sioner of  Revenue,  405  Mass.  at  689  (emphasis  added). 

The  "inherent  nature"  of  Architect's  business  is  providing  archi- 
tectural services.  SeeG.L.  c.  112,  §  60A  {  definition  "practice  of 
architecture").  The  blueprints  are  connected  with  and  are  in- 
separable  from  the  architectural  services  provided.  See  Stone 
&  Webster  Engineering  Corp.  v.  State  Tax  Commission,  ATB 
Doc.  No.  53902  (1972).  Thus,  Architect  is  the  ultimate  con- 
sumer of  the  blueprints,  and  there  is  no  resale  of  the  same 
product  upon  delivery  or  retransfer  to  its  client.  Medical,  or  its 
client's  agent,  Construct-O.  See  Jan  Co.  Central,  Inc.  v.  Com- 
missioner of  Revenue,  405  Mass.  at  690-91. 

The  fact  that  Architect  separately  states  the  cost  of  the  blue- 
prints on  its  invoice  to  Medical,  or  that  it  is  reimbursed  by  Med- 
ical for  the  cost  of  the  blueprints,  does  not  affect  the  conclusion 
that  the  design  and  specification  blueprints  are  a  necessary 
part  of  the  architectural  services  it  renders.  See  Stone  &  Web- 
ster Engineering  Corporation  v.  State  Tax  Commission,  ATB 
Doc.  No.  53902.  Such  contractual  formalities  do  not  change 
the  character  of  the  transaction  —  there  is  no  tangible  personal 
property  being  sold  by  Architect.  See  id. 

Printz,  as  a  vendor  of  tangible  personal  property,  is  responsible 
for  the  collection  of  tax  on  its  sales  of  blueprints  to  Architect. 
See  G.L.  c.  64H,  §  3.  Ordinarily,  a  vendor  is  excused  from  the 
collection  of  sales  tax  where  the  the  vendor  accepts  in  good 
faith  a  Sales  Tax  Resale  Certificate.  See  G.L.  c.  64H,  §  8. 
However,  this  Directive  puts  such  vendors  on  notice  that  sales 
of  blueprints  to  architects  are  taxable  sales,  notwithstanding 
the  presentation  of  a  resale  certificate.  Therefore,  such  ven- 
dors are  responsible  for  the  collection  of  sales  tax  under  the 
facts  as  described  in  this  Directive. 

Facts  3: 

The  facts  are  the  same  as  in  Facts  1  except,  at  the  time  of  pur- 
chase, with  Medical's  approval.  Architect  purchases  the  copies 
from  Printz  using  Medical's  Sales  Tax  Exempt  Purchaser  Cer- 
tificate, DOR  Form  ST-5,  which  contains  the  sales  tax  exemp- 
tion number  listed  on  Medical's  DOR  Form  ST-2.  Printz  accepts 
the  Exempt  Purchaser  Certificate  and  does  not  collect  sales 
tax  on  the  transfer. 


Issue  3: 

is  the  sale  of  the  design  and  specification  blueprints  by  Printz 
to  Architect,  where  Architect  purchases  the  blueprints  with 
Medical's  Sales  Tax  Exempt  Purchaser  Certificate,  exempt  from 
Massachusetts  sales  tax? 

Directive  3: 

No.  Architect's  use  of  Medical's  Sales  Tax  Exempt  Purchaser 
Certificate  when  purchasing  the  design  and  specifications  blue- 
prints from  Printz  does  not  exempt  such  purchases  from  Mass- 
achusetts sales  tax. 

Notwithstanding  Architect's  use  of  a  Sales  Tax  Exempt  Pur- 
chaser Certificate,  Printz  is  responsible  for  the  collection  of  sales 
tax  on  its  sale  of  blueprints  to  Architect. 

The  subsequent  transfer  of  the  blueprints  from  Architect  to 
Construct-O  is  not  a  sale  of  tangible  personal  property  by  Ar- 
chitect, and,  for  that  reason,  is  not  subject  to  Massachusetts 
sales  tax. 

Discussion  of  Law: 

Architect's  eligibility  for  exemption  turns  on  its  use  of  Medical's 
Sales  Tax  Exempt  Purchaser  Certificate,  and  whether  it  can 
validly  claim,  as  required  by  G.L.  c.  64H,  §  6(e),  that  the  sale  of 
the  blueprints  by  Printz  to  Architect  is  the  same  as  a  sale  to  an 
organization  exempt  from  tax  under  Code  Section  501(c)(3). 

The  plain  words  of  a  statute  granting  an  exemption  must  be 
strictly  construed.  First  Agricultural  National  Bank  v.  State  Tax 
Commission,  353  Mass.  172,  175  (1967).  '"The  burden  of  proof 
is  upon  the  one  claiming  the  exemption  to  show  clearly  and  un- 
equivocally that  he  comes  within  the  terms  of  the  exemption.'" 
Id.  Section  6(e),  exempts  "[s]ales  ...  [of  tangible  personal  prop- 
erty] ...  to  any  corporation,  foundation,  organization  or  institu- 
tion, which  is  exempt  from  taxation  under  the  provisions  of 
[§  501(c)  (3)]  of  the  Federal  Internal  Revenue  Code  ...  pro- 
vided, however  ...  the  tangible  personal  property  ...  is  used  in 
the  conduct  of  such  religious,  charitable,  educational  or  scien- 
tific enterprise."  G.L.  c.  64H,  §  6(e). 

The  §  6(e)  exemption  is  clear.  The  plain  meaning  of  the  lan- 
guage grants  an  exemption  from  tax  only  where  the  sale  is 
made  directly  \o  a  tax  exempt  entity.  Id.  Section  6(d),  a  parallel 
exemption  provision  applicable,  generally,  to  sales  to  govern- 
mental entities,  contains  similar  language.  Under  G.L.  c.  64H, 
§  6(d),  "[s]ales  to  the  United  States,  the  commonwealth  ..."  are 
exempt  from  sales  tax.  The  Supreme  Judicial  Court  has  con- 
strued this  language  narrowly,  ruling  that  only  sales  made 
directly  to  the  United  States  or  the  Commonwealth  of  Mass- 
achusetts are  exempt  from  Massachusetts  sales  tax  under 
6(d).  See  First  Agricultural  National  Bank  v.  State  Tax  Commis- 
sion, 353  Mass.  at  175-76.  In  this  regard,  we  see  no  sound 
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basis  for  treating  the  §  6(e)  exemption  differently  than  the 
§  6(d)  exemption.  Both  provisions  require  direct  sales  to  the 
listed  entities  in  order  give  rise  to  an  exempt  sales  transaction. 
The  sale  of  the  blueprints  by  Printz  to  Architect  is  not  a  sale  of 
tangible  personal  property  directly  to  a  501(c)(3)  organization. 
Therefore,  the  exemption  under  G.L.  c.  64H,  §  6(e),  does  not 
apply. 

For  the  reasons  stated  in  Directive  2,  Printz  is  responsible  for 
the  collection  of  sales  tax  on  its  sale  of  blueprints  to  Architect, 
notwithstanding  Architect's  use  of  a  Sales  Tax  Exempt  Pur- 
chaser Certificate.  See  Directive  2,  Discussion. 

Facts  4: 

The  facts  are  the  same  as  Facts  1  except,  the  contract  pro- 
vides that  Architect  is  the  agent  for  fVledical  for  the  purpose  of 
making  purchases  of  tangible  personal  property  in  connection 
with  the  construction  of  the  hospital. 

At  the  time  of  purchase.  Architect  presents  Printz  with  Medical's 
Sales  Tax  Exempt  Purchaser  Certificate,  DOR  Form  ST-5, 
which  contains  the  sales  tax  exemption  number  listed  on  Med- 
ical's DOR  Form  ST-2.  Printz  accepts  the  Exempt  Purchaser 
Certificate  and  does  not  collect  sales  tax  on  the  transfer.  Archi- 
tect then  transfers  the  blueprints  to  Construct-O  and  does  not 
collect  sales  tax  on  the  transfer. 

Issue  4: 

Is  the  sale  of  the  design  and  specification  blueprints  by  Printz 
to  Architect,  as  agent,  where  Architect  purchases  the  blue- 
prints with  Medical's  Sales  Tax  Exempt  Purchaser  Certificate, 
exempt  from  Massachusetts  sales  tax? 

Directive  4: 

No.  The  sale  of  the  design  and  specification  blueprints  pur- 
chased by  Architect,  as  agent,  where  Architect  uses  Medical's 
Sales  Tax  Exempt  Purchaser  Certificate,  is  not  exempt  from 
Massachusetts  sales  tax. 

Notwithstanding  Architect's  use  of  a  Sales  Tax  Exempt  Pur- 
chaser Certificate,  Printz  is  responsible  for  the  collection  of  sales 
tax  on  its  sale  of  blueprints  to  Architect. 

The  subsequent  transfer  of  the  blueprints  from  Architect  to 
Construct-O  is  not  a  sale  of  tangible  personal  property  by  Ar- 
chitect, and,  for  that  reason,  is  not  subject  to  Massachusetts 
sales  tax. 

Discussion  of  Law: 

Architect's  claim  of  exemption  turns  on  its  status  as  the  Med- 
ical's agent,  and  whether,  as  such,  it  can  claim  exemption 
under  G.L.  c.  64H,  §  6(e),  as  if  it  were  an  organization  exempt 
from  taxation  under  the  provisions  of  Code  §  501  (c)(3). 


Architect  is  both  the  purchaser  and  the  ultimate  consumer  of  the 
blueprints.  See  Directive  2,  Discussion.  Under  these  facts 
there  is  no  actual  sale  of  tangible  personal  property  to  an  ex- 
empt entity.  Rather,  the  sale  of  tangible  personal  property  is  to 
a  service  provider  who  is  using  the  property  in  connection  with 
the  performance  of  its  services.  That  Architect  is  designated  by 
contract  as  Medical's  agent  for  purposes  of  purchasing  tangible 
personal  property  does  not  determine  the  proper  application  of 
the  Massachusetts  sales  tax.  The  blueprints  are  sold  fo  Archi- 
tect and  not  Medical.  See  Directive  3,  Discussion.  In  addition, 
Architect  provides  a  professional  service,  and  the  blueprints 
are  used  and  consumed  by  Architect  in  the  performance  of  its 
professional  services.  See  Directive  2,  Discussion.  Thus,  Printz's 
sale  of  blueprints  to  Architect,  as  Medical's  agent,  is  not  ex- 
empt form  sales  tax  under  G.L.  c.  64H,  §  6(e). 

For  the  reasons  stated  in  Directive  2,  Printz  is  responsible  for 
the  collection  of  sales  tax  on  its  sale  of  blueprints  to  Architect, 
notwithstanding  Architect's  use  of  a  Sales  Tax  Exempt  Pur- 
chaser Certificate.  See  Directive  2,  Discussion. 

Facts  5: 

The  facts  are  the  same  as  in  Facts  1  except  Architect's  contract 
with  Medical  does  not  require  it  to  provide  Medical's  agent, 
Construct-O,  with  up  to  100  copies  of  the  design  and  specifica- 
tion blueprints  for  the  construction  of  the  hospital.  Instead, 
under  its  contract  for  architectural  services.  Architect  is  required 
to  transfer  to  Medical  only  one  set  of  design  and  specification 
blueprints.  Upon  transfer  of  the  blueprints  to  Medical,  Architect 
assigns  to  Medical  all  copyright  and  other  intellectual  property 
rights  in  the  blueprints  so  that  Medical  is  free  to  use  the  blue- 
prints in  any  way  its  chooses  without  compensating  Architect 
for  any  such  other  use  once  Architect  transfers  the  blueprints 
to  Medical  or  its  designee. 

After  Architect  delivers  the  single  set  of  blueprints  to  Medical, 
Medical  purchases  100  additional  reproduced  copies  of  the 
blueprints  directly  from  Printz.  At  the  time  of  purchase.  Medical 
presents  Printz  with  its  Sales  Tax  Exempt  Purchaser  Certifi- 
cate, DOR  Form  ST-5.  Printz  keeps  a  record  of  the  sales  price 
and  of  Medical's  sales  tax  exemption  number.  Medical  delivers 
several  copies  to  Architect  and  the  rest  to  Construct-O. 

Upon  receiving  its  copies.  Architect  continues  to  provide  archi- 
tectural services  to  Medical  and  Medical's  agent,  Construct-O, 
for  the  construction  of  the  hospital  based  on  its  blueprints. 
Construct-O  keeps  some  of  the  blueprints  for  its  own  use,  and 
sends  others  to  different  public  officials  in  order  to  secure  the 
various  construction  permits  necessary  to  the  project.  Finally, 
Construct-O  sends  the  remaining  blueprint  copies  to  an  assort- 
ment of  subcontractors  who  will  be  submitting  bids  to  Con- 
struct-O on  the  different  building  components  of  the  project. 
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Issue  5: 

Is  sale  of  design  and  specification  blueprints  by  Printz  to  Med- 
ical subject  to  Massachusetts  sales  tax? 

Directive  5: 

Yes.  The  sale  of  design  and  specification  blueprints  by  Printz  to 
Medical  is  subject  to  Massachusetts  sales  tax.  As  a  result, 
Printz  is  responsible  for  the  collection  of  sales  tax  on  its  sale  of 
design  and  specification  blueprints  to  Medical. 

Discussion  of  Law: 

Architect's  transfer  of  a  single  set  of  blueprints  to  Medical  is  not 
a  sale  of  tangible  personal  property,  and,  therefore,  is  not  sub- 
ject to  Massachusetts  sales  tax.  The  contract  between  Archi- 
tect and  Medical  involves  a  professional  service  transaction, 
and,  as  a  result,  the  "object  of  the  transaction"  between  Archi- 
tect and  Medical  is  for  the  purchase  of  architectural  services 
and  not  for  blueprints.  In  this  respect,  the  the  substance  of  the 
transaction  between  Architect  and  Medical  is  the  same  as  that 
in  Issue  1.  See  Directive  1,  Discussion  of  Law. 

Furthermore,  the  Architect's  assignment  to  Medical  of  all  copy- 
right and  other  intellectual  property  rights  in  the  blueprints  does 
not  change  the  substance  of  the  transaction,  and,  therefore, 
the  tax  consequences  of  the  transaction.  Where  professional 
services  are  embodied  in  tangible  personal  property,  the  pro- 
fessional service  provider  is  considered  the  ultimate  consumer 
of  such  tangible  personal  property  in  the  performance  of  its  pro- 
fessional service  contract.  See  Directive  2,  Discussion  of  Law. 

Accordingly,  Printz's  copying  blueprints  for  consideration  at  the 
request  of  Medical  is  not  exempt  from  Massachusetts  sales  tax 
under  G.L.  c.  64H,  §  6(e),  because,  under  the  facts  as  stated, 
the  blueprints  are  not  separate  and  apart  from  the  architectural 
services  contracted  for  by  Medical.  See  J.R.  Hellerstein  &  W. 
Hellerstein,  supra  ^  12.06.  Where  Architect  continues  to  per- 
form services  with  respect  to  the  building  of  the  hospital  after 
the  delivery  of  the  blueprints  to  Medical,  the  nature  of  the  trans- 


action between  Architect  and  Medical  is  still  a  sale  of  services 
and  not  of  tangible  personal  property.  That  is  so,  notwithstand- 
ing the  fact  that  Architect  has  assigned  to  Medical  all  copyright 
and  other  intellectual  property  rights  in  the  blueprints,  and  that 
Medical  is  free  to  use  the  blueprints  in  any  way  its  chooses 
without  compensating  Architect  for  such  other  use. 

Printz,  as  a  vendor  of  tangible  personal  property,  is  responsible 
for  the  collection  of  tax  on  its  sales  of  blueprints,  notwithstand- 
ing the  fact  that  at  the  time  of  purchase  Medical  presented 
Printz  with  a  Sales  Tax  Exempt  Purchaser  Certificate,  DOR 
Form  ST-5.  See  G.L.  c.  64H,  §§  3,  8. 

Facts  6: 

In  addition  to  the  copies  of  the  design  and  specification  blue- 
prints. Architect  also  must  provide  models,  various  photographs, 
and  water  color  drawings  or  renderings  of  the  hospital  based 
on  the  design  plans.  Architect  contracts  with  a  model  maker,  a 
photographer,  and  an  artist,  each  of  whom  provides  Architect 
with  the  finished  product.  For  purposes  of  this  Directive,  the 
model  maker,  photographer,  and  the  water  color  artist  are  pre- 
sumed to  be  vendors  of  tangible  personal  property. 

Directive  6: 

The  sales  tax  consequences  attributable  to  the  sale  and  trans- 
fer of  the  model,  photographs,  and  drawings  are  identical  to 
those  that  attach  to  the  sale  and  transfer  of  the  blueprints  under 
the  fact  pattern  described  in  Directives  1  through  4  for  the  rea- 
sons given  in  Directives  1  through  4. 


Mitchell  Adams 
Commissioner  of  Revenue 
July  8,  1993 
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DOR  Directive  93-5 
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Jlniversity 
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of  l^/.assachusetts 

l^sl^c^li^cill^  Information  Reporting  Requirements  for  Banks, 
Credit  Unions,  Brokers,  Brokerage  Firms,  Mutual  Fund  Managers, 
Investment  Companies,  and  Other  Entities  Paying  or  Crediting 
Dividends,  Interest  or  Otiier  Income  on  Certain  Accounts 

Under  a  grant  of  authority  provided  by  G.L.  chs.  62C,  ("the  tax  administration  statute")  and  G.L.  c.  11 9A,  ("the  child  support  enforce- 
ment statute")  the  Commissioner  of  Revenue  ("Commissioner")  is  authorized  to  institute  collection  procedures  for  all  delinquent 
taxes  as  well  as  delinquent  child  support  payments  that  have  accrued  pursuant  to  an  order  or  judgment  for  support,  issued  by  a 
court  or  administrative  agency  of  competent  jurisdiction.  See  G.L.  c.  62C,  §§  50,  53;  G.L  c.  119A,  §  6.  In  connection  with  these 
grants  of  authority,  the  Commissioner  may  require  certain  financial  institutions,  including  banks,  credit  unions,  brokers,  brokerage 
firms,  and  entities  administering  or  distributing  mutual  funds  to  provide  information  relating  to  income  paid  to  individuals  subject  to 
tax  under  G.L.  c.  62.  See  G.L.  c.  62C,  §  8.  The  Commissioner  may  use  such  information  in  connection  with  his  obligation  to  enforce 
the  collection  provisions  of  G.L.  chs.  62C  and  119A. 

The  purpose  of  this  Directive  is  to  prescribe  the  procedures  to  be  followed  and  the  information  to  be  included  by  depository  institu- 
tions such  as  banks  and  credit  unions,  as  well  as  brokers,  brokerage  firms,  entities  managing  or  distributing  mutual  funds,  invest- 
ment companies,  and  unit  investment  trusts  (hereinafter  collectively  referred  to  as  'designated  reporting  institutions")  that  are 
required  by  G.L.  c.  62C,  §  8,  to  file  an  annual  report  with  the  Commissioner  of  Revenue  of  dividends,  interest  or  other  amounts 
(hereinafter  collectively  referred  to  as  "reportable  accounts")  generated  in  connection  with  accounts  maintained  by  such  entities. 

This  Directive  extends  the  information  reporting  requirements  previously  set  forth  in  Department  of  Revenue  Directive  92-5  to  bro- 
kers, brokerage  firms,  entities  managing  or  distributing  mutual  funds,  investment  companies,  unit  investment  trusts,  and  other  enti- 
ties paying  or  crediting  interest  or  dividends  on  shares  of  stock,  life  insurance,  mutual  funds,  unit  investment  trusts  or  brokerage 
accounts  to  individuals  subject  to  tew  under  G.L.  c.  62.  To  the  extent  that  any  provision  of  this  Directive  is  inconsistent  with  the  provi- 
sions of  DOR  Directive  92-5,  this  Directive  supersedes  those  inconsistent  provisions. 


issue  1: 

Who  must  file  annual  information  reports  with  the  Commis- 
sioner in  connection  with  interest,  dividends  or  other  amounts 
paid  or  credited  to  certain  accounts? 


funds  or  other  brokerage  accounts  to  individuals  subject  to  tax 
under  G.L.  c.  62.  All  designated  reporting  institutions  must  file 
such  reports  in  accordance  with  the  procedures  described  in 
Directive  3,  below. 


Directive  1: 

The  reporting  requirements  of  this  directive  apply  to  all  "desig- 
nated reporting  institutions",  as  defined  in  this  Directive.  For 
purposes  of  this  Directive,  the  term  "designated  reporting  insti- 
tutions' includes  all  financial  institutions  doing  business  in 
Massachusetts  as  depository  institutions,  including  all  banks 
and  credit  unions  doing  business  in  Massachusetts,  regardless 
of  where  organized  or  chartered,  paying  interest  on  deposits 
and  other  amounts  to  individuals  subject  to  tax  under  G.L.  c. 
62.'  Such  institutions  include  commercial  banks,  trust  compa- 
nies, savings  banks,  savings  and  loan  associations,  building 
and  loan  associations,  cooperative  banks,  homestead  associa- 
tions, and  all  similar  organizations. 

Additionally,  the  term  "designated  reporting  institutions"  includes 
all  brokers,  brokerage  firms,  mutual  funds,  entities  managing  or 
distributing  mutual  funds,  investment  companies,  and  unit  in- 
vestment trusts  doing  business  in  Massachusetts  paying  or  cred- 
iting interest,  dividends  or  other  amounts  generated  by  mutual 


issue  2: 

What  types  of  accounts  maintained  by  designated  reporting  insti- 
tutions are  subject  to  the  annual  information  reporting  require- 
ments set  forth  in  this  Directive? 

Directive  2: 

The  reporting  requirements  of  this  Directive  apply  to  all  'report- 
able accounts,"  as  defined  in  this  Directive.  For  purposes  of  this 
Directive,  the  term  "reportable  accounts"  refers  to  all  accounts 
for  which  dividends,  interest,  or  other  similar  amounts  (regard- 
less of  how  such  amounts  are  designated)  are  paid  or  credited 
to  individuals  subject  to  tax  under  G.L.  c.  62  and  reportable  on 
I.R.S.  Form  1099-INT  Form  1099-DIV,  or  Forni  1099-B.  Such 
accounts  are  subject  to  Massachusetts  annual  information 
reporting  requirements  to  the  extent  that  they  are  subject  to 
annual  information  reporting  requirements  under  the  Intemal 
Revenue  Code  and  the  applicable  regulations  promulgated 
thereunder. 


1 .  In  general,  every  depository  institution  doing  business  in  Massachusetts  whose  payments  of  interest  constitute  Part  B  income  as 
provided  by  G.L.  c.  62,  §  2,  is  subject  to  these  information  reporting  requirements. 
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Accounts  of  individuals  subject  to  tax  under  G.L.  c.  62  for 
which  dividends,  interest  or  other  similar  amounts  have  been 
paid  or  credited  by  brokers,  brokerage  firms,  mutual  funds, 
mutual  fund  managers  or  distributors,  unit  investment  tnjsts, 
commercial  banks,  trust  companies,  savings  banks,  savings 
and  loan  associations,  building  and  loan  associations,  cooper- 
ative banks,  homestead  associations,  credit  unions,  and  all 
similar  organizations  are  subject  to  reporting  requirements  of 
this  Directive. 

In  effect,  this  Directive  requires  designated  reporting  institutions 
to  file  reports  of  interest  on  debt  instruments,  and  dividends 
paid  or  credited  on  shares  of  stock,  life  insurance,  and  mutual 
funds,  including  money  market  mutual  funds,  and  other  types 
of  brokerage  accounts,  regardless  of  how  designated,  whether 
or  not  amounts  paid  on  such  accounts  previously  were  required 
to  be  made  in  accordance  with  the  requirements  set  forth  in  De- 
partment of  Revenue  Directive  92-5.  All  such  payments  are  sub- 
ject to  all  the  reporting  requirements  set  forth  in  this  Directive. 

Issue  3: 

What  are  the  requirements  for  filing  annual  information  reports 
by  designated  reporting  institutions? 

Directive  3: 

All  designated  reporting  institutions,  as  defined  in  this  Directive, 
must  file  reports  of  interest,  dividends  or  other  similar  amounts 
paid  or  credited  to  all  reportable  accounts  in  any  calendar  year 
on  or  before  February  28  of  each  year  for  the  preceding  calen- 
dar year.  Such  reports  must  be  filed  with  the  Commissioner  in 
the  standardized  format  required  by  the  Internal  Revenue  Serv- 
ice, as  set  forth  in  Internal  Revenue  Publication  1220.  Institu- 
tions required  to  file  more  than  250  of  such  reports  relating  to 
interest  or  other  amounts  paid  on  accounts  on  Form  1099-lhrr, 
Form  1099-DIV,  or  Form  1099-B  musf  file  the  required  reports 
with  the  Commissioner  on  magnetic  media  in  accordance  with 
the  procedures  set  forth  in  Intemal  Revenue  Publication  1220. 
The  Commissioner  will  accept  an  exact  copy  of  the  magnetic 
filing  that  is  submitted  to  the  Intemal  Revenue  Service  for  this 
purpose.  The  Commissioner  will  not  accept  electronic  filing  of 
such  information  reports  at  this  time.  Affected  institutions  re- 
quired to  file  250  or  fewer  of  such  reports  may  utilize  magnetic 
media  filing,  but  are  not  required  to  do  so.  In  the  alternative, 
such  institutions  may  submit  paper  filings  of  Form  1099-INT, 
Fonri  1099-DI\/,  or  Form  1099-B  in  lieu  of  magnetic  media  filing. 
Unlike  the  Internal  Revenue  Service  requirements  for  seeking 
pre-approval  to  file  on  magnetic  media  set  forth  in  Intemal  Rev- 
enue Publication  1220,  payors  of  interest  or  other  amounts  are 
not  required  to  seek  similar  pre-approval  from  the  Commissioner 
in  order  to  utilize  magnetic  media  filing  for  Massachusetts  infor- 
mation reporting  purposes. 


Issue  4: 

May  the  Form  1 099  annual  information  report  required  by  this 
Directive  be  combined  with  the  Form  W-2  information  reporting 
required  by  the  Intemal  Revenue  Service? 

Directive  4: 

No.  This  Directive  applies  only  to  Form  1099  information  re- 
porting requirements  and  not  to  Form  W-2  reporting  require- 
ments. As  a  general  rule,  information  required  for  Form  W-2 
reporting  purposes  may  not  be  combined  on  magnetic  media 
with  the  information  required  by  this  Directive.  Information  re- 
quired for  Form  W-2  reporting  purposes  must  be  filed  with  the 
Social  Security  Administration  in  the  fomiat  prescribed  by  that 
agency.  If,  for  some  reason,  the  information  required  by  this  Di- 
rective is  combined  on  magnetic  media  with  W-2  Form  informa- 
tion, the  magnetic  media  must  be  accompanied  by  a 
Department  of  Revenue  Form  M-3  Reconciliation  Form,  and 
must  be  sent  to  the  Massachusetts  Department  of  Revenue, 
Data  Integration  Bureau,  Room  500,  Boston,  MA  02204. 

Issue  5: 

What  documentation  should  be  included  with  a  magnetic  tape 
when  it  is  submitted  for  processing? 

Directive  5: 

All  designated  reporting  institutions  required  by  this  Directive 
and  by  G.L.  c.  62C,  §  8,  to  file  annual  information  reports  must 
submit  to  the  Commissioner  both  a  federal  Transmittal  of  In- 
formation Returns  Magnetically/Electronically"  form  (Fomn  4802 
or  4804)  and  a  Massachusetts  "1099  Tax  Information  Transmit- 
tal Report"  together  with  each  magnetic  tape  filing. 

Issue  6: 

Are  con^ected  infomnation  retums  required  to  be  submitted  to 
Massachusetts? 

Directive  6: 

Yes.  All  designated  reporting  institutions  subject  to  the  report- 
ing requirements  of  this  Directive  having  in  excess  of  250  cor- 
rected retums  must  file  such  corrected  retums  in  the  same 
manner  required  for  original  retums  (i.e.  on  magnetic  media). 
Designated  reporting  institutions  having  250  or  fewer  corrected 
retums  may  file  such  retums  either  on  paper  or  on  magnetic 
media.  Corrected  retums  must  be  filed  with  the  Commissioner 
under  the  same  tenns  and  conditions  that  apply  to  federal  infor- 
mation report  filings,  as  described  in  Intemal  Revenue  Publica- 
tion 1220. 
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Issue  7: 

Under  what  circumstances  may  an  extension  of  time  for  filing 
information  returns  be  granted? 

Directive  7: 

Any  institution  subject  to  the  reporting  requirements  of  this  Direc- 
tive may  request  in  writing  an  extension  of  time  to  file  retums 
required  by  this  Directive.  Extensions  of  time  are  not  automati- 
cally granted  and  the  reporting  institution  must  demonstrate 
good  cause  for  requesting  the  extension.  An  extension  of  time 
for  filing  information  retums  may  be  granted  provided  that  a 
written  request  for  extension,  accompanied  by  a  copy  of  the  In- 
temal  Revenue  Service  "Request  for  Extension  of  Time  to  File 
Information  Retums"  form  (Form  8809),  is  filed  with  the  Com- 
missioner by  February  28  following  the  close  of  the  calendar 
year  in  which  the  amounts  were  generated.  All  requests  for  ex- 
tension of  time  to  file  retums  required  by  this  Directive  must  be 
sent  to  the  Massachusetts  Department  of  Revenue,  Taxpayer 
Assistance  Bureau,  100  Cambridge  Street,  Boston,  MA  02204. 

General  Discussion  Of  Law: 

1.  Who  must  file  annual  information  returns; 
information  required 

Chapter  62C  of  the  Massachusetts  General  Laws  requires  tax- 
payers to  file  certain  retums  and  other  statements  of  informa- 
tion with  the  Massachusetts  Department  of  Revenue.  Section  8 
of  Chapter  62C  requires  every  individual,  corporation,  partner- 
ship, association,  trust,  estate,  organization,  society,  club,  gov- 
emmental  agency  or  any  other  entity  doing  business  in  the 
Commonwealth  to  report  annually  to  the  Commissioner,  in 
such  form  as  the  Commissioner  may  prescribe  from  time  to 
time,  the  names  and  addresses  of  all  residents  of  the  Com- 
monwealth and  other  persons  deriving  income  in  the  Common- 
wealth to  whom  it  has  paid  any  income  subject  to  taxation 
under  Chapter  62  during  the  preceding  calendar  year.  This  in- 
come must  be  reported  on  the  same  basis  as  is  required  by  the 


federal  government  under  the  Intemai  Revenue  Code  and 
must  state  the  amount  of  such  income  so  paid  by  it.  Id.  The 
same  basis  of  reporting  must  t>e  used  for  income  that  is  sut>- 
ject  to  taxation  under  Chapter  62  but  is  not  subject  to  taxation 
under  the  Code.  Id.  Based  on  the  provisions  of  Chapter  62C, 
every  financial  institution  doing  business  in  Massachusetts  as  a 
depository  institution,  including  banks  and  credit  unions,  as 
well  as  other  entities,  such  as  brokers,  brokerage  firms,  mutual 
funds,  entities  managing  or  distributing  mutual  funds,  invest- 
ment companies,  and  unit  investment  tnjsts,  must  make  a  return 
to  the  Commissioner  giving  such  information  as  the  Commis- 
sioner may  deem  necessary  for  the  determination  of  income 
paid  that  is  subject  to  tax  under  G.L.  c.  62.  See  G.L.  c.  62C,  §  8. 

2.  How  annual  information  returns  must  be 
filed 

The  Commissioner  has  broad  authority  to  prescribe  rulings, 
regulations  and  the  forms  necessary  for  the  implementation  of 
the  tax  laws  of  the  Commonwealth.  See  G.L.  c.  62C,  §  3.  Many 
types  of  information  retums  must  be  filed  with  the  Intemai  Rev- 
enue Service  on  magnetic  media  if  more  than  a  specified  num- 
ber of  retums  are  received  for  a  calendar  year.  See  I.R.C. 
§  6011(e);  Treas.  Reg.  §  301.6011-2.  In  order  to  facilitate  the 
transmittal  of  this  infonnation  for  Massachusetts  information  re- 
porting purposes,  the  Commissioner  will  accept  an  exact  copy 
of  the  magnetic  filing  that  is  submitted  to  the  Intemai  Revenue 
Service  in  accordance  with  the  procedures  set  forth  in  Intemai 
Revenue  Publication  1 220.  The  Commissioner  will  not  accept 
electronic  filing  of  such  information  reports  at  this  time. 


Mitchell  Adams 
Commissioner  of  Revenue 
December  1,  1993 
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Corporate  Excise 

DOR  Directive  93-6 


MassachuMtts 
Department  of 
Revenue 


Definition  of  Massachusetts  "Taxable  Year"; 
Federal  Consolidated  Returns 


Facts: 

Consume  Corporation  is  the  parent  of  a  group  of  corporations, 
some  of  which  do  business  in  Massachusetts,  including  its  sub- 
sidiary SubSume  Corporation.  The  group  files  a  federal  con- 
solidated return  and  separate  Massachusetts  returns  for  the 
members  having  Massachusetts  filing  requirements,  all  of  which 
are  on  a  calendar  year  basis.  Halfway  through  the  calendar 
year,  SubSume  Corporation  is  merged  into  its  parent  ConSume 
Corporation,  ending  SubSume's  existence  as  a  separate  entity. 
Federally,  SubSume's  partial  year  period  of  operation  is  required 
to  be  included  in  the  calendar  year  federal  consolidated  return. 

Issue: 

For  Massachusetts  filing  purposes,  is  SubSume's  'laxable  year" 
the  partial  year  period  or  the  calendar  year  period  of  the  con- 
solidated group? 

Directive: 

SubSume's  "taxable  year"  for  Massachusetts  filing  purposes  is 
the  calendar  year  period  of  the  consolidated  group. 

Discussion  of  Law: 

Corporations  doing  business  in  Massachusetts  must  file  a  cor- 
porate return  "...  on  or  before  the  fifteenth  day  of  the  third 
month  following  the  close  of  each  taxable  year...."  M.G.L.  c. 
62C,  §  11.  A  corporation's  taxable  year  is  defined  as  "...  any 
fiscal  or  calendar  year  or  period  for  which  the  corporation  is  re- 
quired to  make  a  return  to  the  federal  government."  M.G.L.  c. 
63,  §  30  6. 


Under  the  federal  consolidated  return  regulations,  the  subsid- 
iary member  of  the  group  is  required  to  join  the  consolidated 
group's  return  and  include  its  income  from  the  partial  year  penod 
of  operation.  Treas.  Reg.  §  1.1502-76.  In  a  sim.ilar  case,  the 
Appellate  Tax  Board  has  interpreted  M.G.L.  c.  63,  §  30  6.  to 
mean  that  when  a  subsidiary  corporation  merges  into  its  parent 
corporation,  no  Massachusetts  short  taxable  year  return  is  re- 
quired because  no  federal  short  taxable  year  return  is  required. 
Reed  Rolled  Thread  Die  Co.  v.  Department  of  Revenue.  A.TB. 
Docket  No.  92786  (January  18,  1982)  (subsidiary's  partial  year 
pehod  included  in  the  full  fiscal  year  of  its  parent).  Since  no 
Massachusetts  short  taxable  year  return  was  required,  the  sub- 
sidiary's taxable  year  was  the  calendar  year  period  of  the  con- 
solidated return. 

One  purpose  of  M.G.L.  c.  63,  §  30  6.  is  to  coordinate  Mass- 
achusetts and  federal  filing  requirements  and  thereby  ease  the 
administrative  burden  on  corporations  filing  excise  returns  in 
Massachusetts.  Therefore,  a  subsidiary  corporation  which  is 
required  to  include  its  partial  year  period  in  a  calendar  year 
consolidated  return,  has  as  its  "taxable  year"  the  consolidated 
return  calendar  year,  and  need  not  file  a  Massachusetts  short 
taxable  year  return. 


Mitchell  Adams 
Commissioner  of  Revenue 
December  6,  1993 
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Sales  Tax 

DOR  Directive  93-7 


Massachusetts 
Department  of 
Revenue 


Exempt  Sales  of  Copying  Machines  and  Related  Items 


0^^  1834 


Issue: 

When  are  retail  sales  of  copying  machines,  related  supplies, 
photocopies  and  service  contracts  exempt  from  sales  tax? 

Directive: 
Copying  Machines 

Retail  sales  of  copying  machines  are  subject  to  sales  tax  unless 
the  copier  is  used  directly  and  exclusively  in  an  industrial  plant 
in  the  actual  manufacture  of  tangible  personal  property  to  be 
sold.  See  G.L.  c.  64H,  §  6(s). 

Supplies 

The  retail  sale  of  copying  machine  supplies  such  as  paper,  toner 
and  ink  are  exempt  if  the  photocopies  produced  from  these  in- 
gredient or  component  materials  will  be  sold.  See  G.L.  c.  64H, 
§  6(r).  Retail  sales  of  supplies  that  do  not  become  an  ingredi- 
ent or  component  part  of  tangible  personal  property  to  be  sold 
are  exempt  only  if  they  are  consumed  and  used  directly  and 
exclusively  in  an  industrial  plant  in  the  actual  manufacture  of 
tangible  personal  property  to  be  sold.  See  G.L.  c.  64H,  §  6(s). 

Photocopies 

Retail  sales  of  photocopies  are  subject  to  sales  tax. 
Service  Contracts 

Generally,  when  the  sales  price  of  a  service  contract  is  sepa- 
rately stated  from  the  sales  price  of  the  equipment  and  the 
purchase  of  the  contract  is  optional,  the  purchase  of  the  serv- 
ice contract  is  not  subject  to  sales  tax.  The  cost  of  a  mandatory 
service  contract  which  the  buyer  must  purchase  as  part  of  the 
sale  of  the  copying  machine  is  included  in  the  taxable  sale  price 
of  the  machine.  See  830  CMR  64H.1.1(5)(g),  for  infomiation 
regarding  taxation  of  service  contracts  and  replacement  parts. 

Sales  to  Exempt  Purchasers 

Retail  sales  of  tangible  personal  property,  including  copying 
machines,  supplies  and  photocopies  to  government  agencies  or 
under  certain  circumstances  to  tax  exempt  organizations  quali- 
fied under  §  501(c)(3)  of  the  Internal  Revenue  Code,  are  exempt 
from  tax  under  G.L.  c.  64H,  §  6(d)  and  §  6(e)  respectively. 

Discussion  of  Law: 

General  Laws  Chapter  64H,  §  2,  imposes  a  tax  upon  retail 
sales  in  the  commonwealth  by  any  vendor  of  tangible  personal 
property  or  telecommunications  services  unless  specifically  ex- 
empt. The  definition  of  "sales"  includes  leases  and  rentals.  G.L. 
c.  64H,  §  1 .  However,  the  sale  of  any  item  of  tangible  personal 
property  may  be  exempt  if  it  is  sold  for  an  exempt  use  or  if  it  is 
sold  to  an  exempt  purchaser. 


1.  Exempt  Use 

a.  Copying  Machines  '(jl^ivef^l^'  0^  M^S^'BCnUSettS 
General  Laws  Chapter  64H,  §  6(s),  exempts  from  taxation 
sales  of  machinery,  and  its  replacement  parts,  used  directly  and 
exclusively  in  an  industrial  plant  in  the  actual  manufacture  of  tan- 
gible personal  property  to  be  sold.  Machinery  is  "used  directly 
and  exclusively"  in  the  manufacture  of  tangible  personal  property 

to  be  sold  only  where  it  is  used  solely  during  a  manufacturing 
operation  to  cause  a  direct  and  immediate  physical  change  upon 
such  property.  Id. 

An  industrial  plant  is  a  factory  at  a  fixed  location  primarily  en- 
gaged in  the  manufacture,  conversion  or  processing  of  tangible 
personal  property  to  be  sold  in  the  regular  course  of  business. 

b.  Supplies 

General  Laws  Chapter  64H,  §  6(r),  exempts  from  taxation  sales 
of  materials,  tools  and  fuel,  or  their  substitutes,  which  become 
an  ingredient  or  component  part  of  tangible  personal  property 
to  be  sold.  Materials,  tools  and  fuel  which  do  not  become  an 
ingredient  or  component  part  of  tangible  personal  property  to 
be  sold  may  be  exempt  if  they  are  consumed  and  used  directly 
and  exclusively  in  an  industrial  plant  in  the  actual  manufacture 
of  tangible  personal  property  to  be  sold.  Id.  A  material,  tool  or 
fuel  is  "consumed  and  used  directly  and  exclusively  in  an  indus- 
trial plant  in  the  actual  manufacture  of  tangible  personal  prop- 
erty to  be  sold"  only  if  its  nonnal  useful  life  is  less  than  one 
year,  or  if  its  cost  is  allowable  as  an  ordinary  and  necessary 
business  expense  for  federal  income  taix  purposes.  Id. 

2.  Exempt  Purchaser 

General  Laws  Chapter  64H,  §  6(d),  exempts  from  sales  tax 
sales  to  the  United  States,  the  commonwealth,  or  their  respec- 
tive agencies. 

Sales  to  organizations  exempt  from  taxation  pursuant  to  sec- 
tion 501(c)(3)  of  the  Internal  Revenue  Code  ("tax  exempt"),  are 
exempt  from  sales  tax  provided  that  the  tangible  personal  prop- 
erty sold  is  used  in  the  conduct  of  the  organization's  exempt 
enterprise,  and  the  organization  obtains  a  certificate  from  the 
Commissioner  of  Revenue  stating  it  is  entitled  to  the  exemp- 
tion, and  the  vendor  keeps  a  proper  record  of  the  sale.  See 
G.L.  c.  64H,  §  6(e). 

Examples: 

1 .  A  company  operating  a  photoprocessing  business  at  a  fixed 
location  purchases  a  copying  machine.  The  company's  primary 
activity  is  the  manufacturing  of  photographic  images  to  be  sold 
in  the  regular  course  of  the  company's  business.  The  copying 
machine  is  used  solely  to  cause  a  direct  and  immediate  physi- 
cal change  upon  the  property  to  be  sold  during  photoprocess- 
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ing  operations.  The  company  also  purchases  supplies  for  the 
copying  machine. 

The  company's  premises  qualifies  as  a  "factory"  since  the  pri- 
mary activity  there  consists  of  using  mechanical  power  in  photo- 
processing  manufacturing  operations.  See  Letter  Rulings  85-40 
and  89-7,  and  Directive  88-9.  The  company's  premises  quali- 
fies as  an  "industrial  plant"  because  it  consists  of  a  factory  at  a 
fixed  location  used  phmarily  for  the  manufacture  of  tangible 
personal  property  to  be  sold  in  the  regular  course  of  the  com- 
pany's business. 

The  sale  of  the  copying  machine  is  exempt  from  tax  since  the 
machine  is  used  directly  and  exclusively  in  an  industrial  plant  in 
the  actual  manufacture  of  tangible  personal  property  to  be 
sold.  The  sales  of  supplies  used  in  this  machine  are  exempt  if 
the  supplies  become  an  ingredient  or  component  part  of  tangi- 
ble personal  property  to  be  sold.  Supplies  that  do  not  become 
an  ingredient  or  component  part  of  the  tangible  personal  prop- 
erty sold  are  exempt  only  if  they  are  consumed  and  used  di- 
rectly and  exclusively  in  the  industrial  plant  in  the  actual 
manufacture  of  tangible  personal  property  to  be  sold.  Sales  of 
the  photocopies  are  generally  taxable. 

2.  Copying  machines  are  leased  for  use  by  various  lax  exempf 
organizations  that  qualify  for  exemption  under  G.L.  c.  64H, 
§  6(e)  as  discussed  above  and  government  entities,  such  as 
public  universities  and  public  libraries.  These  organizations  and 
entities  also  purchase  supplies  for  the  copying  machines,  and 
make  the  copying  machines  available  to  the  general  public. 

Leases  of  the  copying  machines  and  sales  of  supplies  to  quali- 
fied "tax  exempt"  organizations  are  exempt  from  taxation. 
Leases  of  the  copying  machines  and  sales  of  supplies  to  the 
federal  government  and  its  agencies,  and  to  the  common- 
wealth and  its  agencies,  are  exempt  from  taxation. 


Sales  of  tangible  personal  property  by  such  "tax  exempf  orga- 
nizations and  government  agencies,  however,  are  generally 
taxable.  Thus,  sales  of  photocopies  by  these  institutions  are 
generally  subject  to  tax.  See  G.L.  c.  64H,  §  1,  (definition  of 
"retailer");  see  also  DOR  Directive  91-1  and  Letter  Ruling  92-3. 

Conclusion: 

Depending  on  the  facts  of  each  transaction,  retail  sales  of  copy- 
ing machines,  although  generally  taxable,  may  be  exempt  from 
taxation  pursuant  to  G.L.  c.  64H,  §  6(d),  §  6(e)  or  §  6(s).  Sales 
of  copying  machine  supplies,  also  generally  taxable,  may  be  ex- 
empt from  taxation  pursuant  to  G.L.  c.  64H,  §  6(d),  §  6(e),  §  6(r), 
or  §  6(s).  Generally,  sales  of  photocopies  are  subject  to  tax. 

Exempt  Usage 

When  claiming  an  exemption  based  on  use  pursuant  to  G.L.  c. 
64H,  §  6(r)  or  §  6(s),  a  properly  completed  Form  ST- 12  certify- 
ing that  the  property  is  being  purchased  for  an  exempt  use 
must  be  presented  by  the  purchaser  to  the  vendor.  See  830 
CMR  64H.8.1(5). 

Exempt  Purchaser 

When  claiming  an  exemption  as  an  exempt  purchaser  pursuant 
to  G.L.  c.  64H,  §  6(d)  or  §  6(e),  a  properly  completed  Fonn  ST-5 
with  an  ST-2  copy  (required  for  tax  exempt  organizations  only) 
certifying  that  the  purchaser  is  exempt  must  be  presented  by 
the  purchaser  to  the  vendor  See  830  CMR  64H.8.1(5).  If  a  gov- 
ernment entity  claims  the  exemption  but  does  not  offer  an  Ex- 
empt Purchaser  Certificate,  the  vendor,  to  sell  tax  free,  must 
obtain  adequate  documentation,  generally,  a  copy  of  the  govem- 
ment  check,  verifying  that  the  purchaser  is  a  government  entity. 


Mitchell  Adams 
Commissioner  of  Revenue 
December  21,  1993 


Iss 

Whei 
pU 

Diri 

Cop 

Retai 

Sup 

Ttie 
loner 
these 

G,L.i 
anini 
lobe 
difect 
yfacti 
c,64l 

Phol 

Retail 

Sen 

Gene 
falely 
chase 
contr; 
servic 
sale( 
piicei 
legate 

Dis( 

Genei 
letail  j 
propei 
empi 
file, 

Gener 
s^es. 
Of  con 

Exai 

Uc 
store  I 
tontrai 
«)p«f) 
i*pyin 
"lakes 


1        ^  I '  /  •  1 1  n  p 


Sales  Tax 

DOR  Directive  93-8 


Massachusetts 
Department  of 
Revenue 


Taxable  Sales  of  Copying  Machines  and  Related  Items 


issue: 

When  are  retail  sales  of  copying  macinines,  related  supplies, 
photocopies  and  service  contracts  subject  to  sales  tax? 

Directive: 
Copying  Machines 

Retail  sales  of  copying  machines  are  subject  to  sales  tax. 
Supplies 

The  retail  sale  of  copying  machine  supplies  such  as  paper, 
toner  and  ink  are  exempt  if  the  photocopies  produced  from 
these  ingredient  or  component  materials  will  be  sold.  See 
G.L.  c.  64H,  §  6(r).  Retail  sales  of  supplies  that  do  not  become 
an  ingredient  or  component  part  of  tangible  personal  property 
to  be  sold  are  exempt  only  if  they  are  consumed  and  used 
directly  and  exclusively  in  an  industrial  plant  in  the  actual  man- 
ufacture of  tangible  personal  property  to  be  sold.  See  G.L. 
c.  64H,  §  6(s). 

Photocopies 

Retail  sales  of  photocopies  are  subject  to  sales  tax. 
Service  Contracts 

Generally,  when  the  sales  price  of  a  service  contract  is  sepa- 
rately stated  from  the  sales  price  of  the  equipment  and  the  pur- 
chase of  the  contract  is  optional,  the  purchase  of  the  service 
contract  is  not  subject  to  sales  tax.  The  cost  of  a  mandatory 
service  contract  which  the  buyer  must  purchase  as  part  of  the 
sale  of  the  copying  machine  is  included  in  the  taxable  sale 
price  of  the  machine.  See  830  CMR  64H.1.1(5),  for  information 
regarding  taxation  of  service  contracts  and  replacement  parts. 

Discussion  of  Law: 

General  Laws  Chapter  64H,  §  2,  imposes  a  tax  upon  sales  at 
retail  in  the  commonwealth  by  any  vendor  of  tangible  personal 
property  or  telecommunications  services  unless  specifically  ex- 
empt. The  definition  of  "sales"  includes  leases  and  rentals. 
G.L.  c.  64H,  §  1. 

General  Laws  Chapter  64H,  §  6(r),  exempts  from  taxation 
sales  of  materials,  tools  and  fuel  which  become  an  ingredient 
or  component  part  of  tangible  personal  property  to  be  sold. 

Examples: 

1.  A  copying  machine  is  leased  to  a  convenience  store.  The 
store  buys  an  optional  service  contract  (the  sales  price  of  the 
contract  is  separately  stated  from  the  sales/lease  price  of  the 
copier)  and  supplies  for  the  machine.  The  store  makes  the 
copying  machine  available  to  self-service  customers  and  also 
makes  copies  for  customers. 


The  lease  of  the  copying  machine  to  the  convenience  store  is 
taxable  as  a  sale  of  tangible  personal  property  since  no  statu- 
tory exemption  applies.  The  sale  of  the  optional  service  con- 
tract with  a  separately  stated  sales  price  is  not  taxable. 
Supplies  purchased  for  use  in  this  copying  machine  are  tax- 
able, unless  they  become  an  ingredient  or  component  part  of 
the  tangible  personal  property  to  be  sold.  Therefore,  only  sup- 
plies such  as  paper,  toner  and  ink,  which  become  part  of  the 
photocopies  to  be  sold,  are  exempt  from  taxation.  The  conven- 
ience store  vendor  may  purchase  such  supplies  tax  free  upon 
presentation  to  its  vendor  of  a  properly  completed  ST-12.  Sales 
of  the  photocopies  are  taxable. 

2.  A  copying  machine  is  purchased  by  a  packaging  business. 
Customers  bring  in  tangible  personal  property  and  documents 
to  be  packaged  for  shipment.  The  business  makes  the  copying 
machine  available  to  self-service  customers  and  also  makes 
copies  for  customers. 

As  in  Example  1 ,  above,  the  sale  of  the  copying  machine  to  the 
packaging  business  is  taxable,  and  sales  of  supplies  for  this 
machine  are  also  generally  taxable  unless  they  become  an  in- 
gredient or  component  part  of  the  photocopies  sold.  Sales  of 
the  photocopies  are  taxable. 

3.  An  insurance  agent  buys  a  copying  machine  for  use  in  her 
office.  She  also  buys  supplies  for  the  machine.  The  photo- 
copies made  on  the  machine  are  for  the  agent's  business  pur- 
poses only;  the  machine  is  not  available  to  the  public  and  the 
photocopies  produced  are  not  sold.  As  in  Examples  1  and  2, 
above,  the  sale  of  the  copying  machine  is  taxable.  Sales  of  all 
supplies  bought  for  this  machine  are  also  subject  to  tax.  Under 
the  facts  presented,  none  of  the  supplies  becomes  an  ingredi- 
ent or  component  part  of  tangible  personal  property  to  be  sold. 

Conclusion: 

Retail  sales  of  copying  machines  are  taxable  unless  a  specific 
exenription  applies.  Retail  sales  of  copying  machine  supplies  are 
also  taxable  unless  a  specific  exemption  applies.  (When  claim- 
ing an  exemption,  a  properly  executed  Form  ST-12  certifying 
that  the  property  is  being  purchased  for  an  exempt  use  must 
be  presented  by  the  purchaser  to  the  vendor.  See  830  CMR 
64H.8.1(5)).  Generally,  retail  sales  of  photocopies  are  taxable. 
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Mitchell  Adams 
Commissioner  of  Revenue 
December  21,  1993 
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Sales  Tax 

DOR  Directive  93-9 


Massachusetts 
Department  of 
Revenue 


Sales  Price  of  Cellular  Telephones  Sold  in  Bundled  TVansactions 


I.  Facts 

It  has  become  a  common  practice  in  the  cellular  telephone  in- 
dustry for  dealers  to  sell  cellular  telephones  to  their  customers 
in  so-called  "bundled"  transactions.  In  these  transactions,  a 
dealer  gives  a  purchaser  an  allowance  with  respect  to  the  usual 
retail  sales  price  Of  the  cellular  telephones  in  exchange  for  the 
purchaser's  agreement  to  become  and  to  remain  a  subscriber 
with  a  particular  cellular  phone  service  carrier  for  a  minimum 
service  period.  The  carrier,  in  turn,  pays  the  dealer  a  set 
amount  on  behalf  of  each  new  subscriber  pursuant  to  an  agree- 
ment with  the  dealer.' 

II.  Issue 

What  is  the  sales  price  of  cellular  telephones  that  are  sold  in 
"bundled"  transactions? 

III.  Discussion  of  Law 

Massachusetts  imposes  an  excise  upon  sales  at  retail  of  tangi- 
ble personal  property,  measured  by  a  vendor's  gross  receipts 
from  such  sales.  G.L.  c.  64H,  §  2.  A  "sale  at  retail"  is  defined  in 
pertinent  part  as  a  sale  of  tangible  personal  property  for  any 
purpose  other  than  resale  in  the  regular  course  of  business. 
G.L.  c.  64H,  §  1.  A  "sale"  includes  "any  transfer  of  title  or  pos- 
session, or  both,  exchange,  barter,  lease,  rental,  conditional  or 
otherwise,  of  tangible  personal  property... for  a  consideration, 
in  any  manner  or  by  any  means  whatsoever."  Id. 

For  purposes  of  the  sales  tax,  the  terni  "gross  receipts"  is  defined 
as  "the  total  sales  price  received  by  a  [vendor]  as  a  considera- 
tion for  retail  sales."  Id.  The  term  "sales  price"  is  further  defined 
(in  pertinent  part)  as  "the  total  amount  paid  by  a  purchaser  to  a 
vendor  as  a  consideration  for  a  retail  sale,  valued  in  money  or 
otherwise."  Id.  No  deduction  may  be  taken  for  any  amount  for 
which  credit  is  given  to  the  purchaser  by  the  vendor 


Under  these  provisions,  the  consideration  a  vendor  receives 
comprises  the  item  or  items  of  bargained-for  exchange  that 
form  the  basis  of  the  sales  contract.  This  consideration  may  be 
in  the  form  of  cash,  other  property  or  services.  See,  e.g.,  830 
CMR  64H.  1.4(2)  (coupons).  Where  a  vendor  receives  a  non- 
cash item  as  part  of  the  consideration  for  a  retail  sale,  the  ven- 
dor must  include  the  value  of  that  item  in  its  gross  receipts, 
unless  a  specific  statutory  exemption  applies.  See,  e.g.,  G.L.  c. 
64H,  §  26  (trade-in  of  a  motor  vehicle  or  trailer). 

In  general,  the  value  of  the  non-cash  consideration  received 
depends  upon  either  its  intrinsic  fair  market  value  or  the  pay- 
ments, if  any,  that  the  vendor  receives  from  a  third  party  for  the 
item.  See,  e.g.,  830  CMR  64H.  1.4(2)  (coupons).  In  these  situa- 
tions, the  amount  which  the  vendor  must  include  as  part  of  the 
sales  phce  is  generally  equal  to  the  amount  allowed  to  the  pur- 
chaser for  the  non-cash  item.  In  this  instance,  the  value  of  the 
purchaser's  non-cash  consideration  in  executing  the  minimum 
service  agreement  is  the  difference  between  the  amount  the 
dealer  charges  for  a  particular  telephone  in  a  bundled  transac- 
tion and  the  price  the  dealer  would  charge  for  that  same  tele- 
phone in  an  unbundled  transaction. 

IV.  Directive 

For  sales  tax  purposes  the  sales  price  of  a  cellular  telephone 
sold  in  a  "bundled"  transaction  is  the  same  as  the  sales  price  of 
the  telephone  sold  in  an  "unbundled"  transaction. 

UOLLECnon 


Mitchell  Adams 
Commissioner  of  Revenue 
December  23,  1 993 


University  of  Massachusetts 


1.  In  the  event  that  the  subscriber  breaches  the  minimum  service  agreement,  these  carrier-to-dealer  payments  are  subject  to 
"recapture,"  in  whole  or  part,  by  the  carrier 

Also,  pursuant  to  the  "bundled"  sales  contracts  with  their  customers,  the  dealers  often  provide  for  "recapture"  from  the  customer  (sub- 
scriber) of  the  difference  between  the  "bundled"  price  and  the  "unbundled"  price  for  the  cellular  telephone  if  the  customer  breaches 
the  minimum  service  agreement.  Dealers  routinely  require  cash  customers  to  pay  an  additional  amount  at  the  time  of  sale  as  a 
so-called  "deactivation  fee  deposit."  This  payment  is  retained  by  the  dealer  specifically  to  effect  such  "recapture"  in  the  event  the 
customer  breaches  the  minimum  service  agreement.  Similarly,  dealers  routinely  require  credit  card  customers  to  execute  an  autho- 
rization of  payment  at  the  time  of  sale  which  permits  the  dealer  to  charge  the  customer  an  additional  amount  in  the  event  of  such  a 
breach.  Here  again,  this  payment  authohzation  is  for  the  purpose  of  insuring  such  recapture.  Alternate  arrangements  may  require 
forfeiture  of  the  telephone  and  a  substantial  "restocking"  fee. 

As  an  example,  a  dealer  has  a  cellular  telephone  with  a  wholesale  cost  of  $200,  which  he  sells  in  unbundled  transactions  for 
$259.95.  If  a  customer  signs  a  minimum  service  agreement  with  the  carrier  with  which  this  dealer  is  under  contract  and  remains  with 
that  carrier  for  18  months,  the  dealer  will  receive  a  payment  of  $300  from  that  carrier  If  the  customer  leaves  the  earner,  the  payment 
to  the  dealer  will  be  reduced  or  eliminated  altogether  The  dealer  also  requires  the  customer  to  leave  a  cash  deposit  or  credit  card 
authorization  for  $300  to  be  used  by  the  dealer  if  the  customer  does  not  stay  with  the  carrier  for  the  specified  period.  The  dealer  may 
use  other  means  to  recoup  the  loss  of  wholesale  value  or  payment  from  the  carrier  The  dealer  advertises  the  price  of  this  telephone 
at  $129.95  in  the  bundled  transactions. 
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Income  Tax  and  Withholding 

DOR  Directive  94-1 


Massachusetts 
Department  of 
Revenue 


Reporting  of  Massachusetts  Branch  Bank  Income  for  Purposes 
of  the  Bank  Excise 


Issue: 

What  income  reporting  method  is  permissible  when  a  bank  oper- 
ates one  or  more  branches  directly,  and  not  through  a  subsidi- 
ary, both  in  Massachusetts  and  elsewhere,  not  including  a  branch 
or  branches  operated  in  a  foreign  country? 

Directive: 

When  a  bank  operates  one  or  more  branches  directly,  not 
through  a  subsidiary,  both  in  Massachusetts  and  in  any  one  or 
more  of  the  other  forty-nine  states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  territories  or  possessions 
of  the  United  States,  or  a  political  subdivision  of  any  of  the 
foregoing,  the  Commissioner  will  allow  the  bank  to  file  returns 
pursuant  to  G.L.  c.  63.  §  2  using  any  income  reporting  method 
that  IS  reasonably  adapted  to  approximate  its  net  income  derived 
from  business  carried  on  within  Massachusetts.  Any  bank  which 
reports  its  income  pursuant  to  this  directive  must  clearly  describe 
Its  reporting  method  in  a  statement  attached  to  its  duly-filed  return 
and  consent  to  an  extension  of  time  for  assessment  of  tax  due 
with  such  return  for  a  three  year  period  beyond  that  provided 
for  in  G  L  c  62C,  §  26.  The  processing  of  any  such  return 
does  not  constitute  the  Commissioner's  acceptance  or  approval 
of  the  particular  income  reporting  method  adopted  by  the  tax- 
payer For  purposes  of  this  directive,  a  "bank"  means  a  bank  as 
defined  in  G  L  c.  63.  §  1,  without  the  inclusion  of  banks  exist- 
ing by  authority  of  a  foreign  country,  and  a  "branch "  means  an 
office  at  which  the  business  of  banking  is  conducted,  including 


all  of  the  following:  the  receipt  of  deposits,  the  payment  of  checks, 
and  the  lending  of  money. 

Discussion  of  Law: 

General  Laws  chapter  63.  §  1  et  seq..  provides  for  the  taxation 
of  banks,  as  defined  therein,  that  are  engaged  in  business  in 
Massachusetts.  The  rate  of  tax  applicable  to  banks  is  deter- 
mined annually  by  multiplying  the  bank  s  net  income,  as  deter- 
mined under  c.  63.  §  1.  by  the  tax  rate  of  12.54  percent.  See 
G.L.  c.  63.  §  2.  Interstate  banking  in  Massachusetts  is  a  recent 
phenomenon.  See  St.  1982.  c.  155.  §  5:  St.  1982  c.  626.  §§  2. 
24.  Massachusetts  law  requires  that  banks  that  engage  in  in- 
terstate banking  in  Massachusetts  do  so  through  separate  sub- 
sidiary corporations.  See  G.L.  c.  167.  §§  38.  39:  G.L.  c.  167A 
§  2.  However,  in  some  circumstances,  generally  related  to  the 
acquisition  of  an  insolvent  institution  by  a  bank,  federal  law 
may  pre-empt  state  law,  and  may  permit  interstate  banking  in 
Massachusetts  without  the  use  of  a  separate  subsidiary.  See, 
e.g..  12  U.S.C.A.  §  1823. 

Mitchell  Adams 
Commissioner  of  Revenue 
February  2.  1994 
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Sales  Tax 

DOR  Directive  94-2 


MassachuMtts 
Department  of 
ReveniM 


Promotional  Telephones  Used  By  Carriers 


I.  Facts 

Cellular  telephone  carriers  ("Carriers")  frequently  use  cellular 
telephones  as  promotional  items  in  their  efforts  to  solicit  new 
subscribers.  In  a  typical  transaction,  a  Carrier  will  offer  to  pro- 
vide a  cellular  telephone  to  a  customer  at  no  additional  charge 
or  for  a  nominal  consideration,  if  the  customer  agrees  to  become 
and  remain  a  subscriber  for  a  set  minimum  penod,  usually  one 
or  two  years. ' 

These  transactions  may  be  illustrated  by  the  following  example. 
Teleco  is  a  cellular  telephone  service  carrier.  Under  a  month 
long  promotional  program,  it  offers  to  sell  a  new  cellular  phone 
for  $19.95  to  any  customer  who  agrees  to  become  a  new  sub- 
scriber for  a  period  of  one  year.  A  customer  who  accepts  this 
promotion  pays  the  same  price  for  cellular  service  as  customers 
who  do  not.  The  telephone  itself  has  a  wholesale  cost  of  $200.00. 

II.  Issue 

What  are  the  sales  or  use  tax  liabilities  of  Carriers  with  respect 
to  cellular  telephones  that  they  use  as  promotional  items? 

III.  Discussion  of  Law 

Massachusetts  imposes  an  excise  upon  sales  at  retail  of  tangi- 
ble personal  property,  measured  by  a  vendor's  gross  receipts 
from  such  sales.  G.L.  c.  64H,  §  2.  A  "sale  at  retail"  is  defined  in 
pertinent  part  as  a  "sale  of ...  tangible  personal  property  for  any 
purpose  other  than  resale  in  the  regular  course  of  business. ' 
Id  at  §  1 . 

All  gross  receipts  of  a  vendor  from  the  sale  of  tangible  personal 
property  are  presumed  to  be  from  sales  subject  to  tax  until  the 
contrary  is  established.  G.L.  c.  64H,  §  8(a).  The  burden  of  prov- 
ing that  a  sale  is  not  a  sale  at  retail  is  upon  the  vendor  unless 
the  vendor  takes  a  resale  certificate  from  the  purchaser.  Id.  If  a 
purchaser  (reselling  vendor)  who  gives  a  certificate  makes  any 
use  of  the  property  other  than  retention,  demonstration  or  dis- 
play while  holding  it  for  sale  in  the  regular  course  of  business, 
such  use  IS  deemed  to  be  a  retail  sale  as  of  the  time  the  prop- 
erty IS  first  so  used.  Id.  at  §  8(d).  The  cost  of  the  property  to  the 
purchaser,  in  turn,  is  deemed  to  be  the  gross  receipts  from  that 
deemed  retail  sale.  Id. 


Massachusetts  also  imposes  a  complementary  use  tax  on  the 
storage,  use  or  other  consumption  in  the  Commonwealth  of  tan- 
gible personal  property  purchased  for  storage,  use  or  consump- 
tion here.  G.L.  c.  641,  §  2.  This  tax  is  measured  by  the  sales  price 
of  the  property.  Id. 

Where  property  is  transferred  by  a  vendor  to  a  customer  for  no 
additional  consideration,  or  for  a  nominal  consideration,  or  for 
an  amount  substantially  below  cost,  the  property  constitutes  a 
promotional  item  for  sales  and  use  tax  purposes,  and  the  ven- 
dor IS  considered  its  consumer.  See  Letter  Ruling  84-48;  see 
generally  Parfums-Corday.  Inc.  v.  State  Board  of  Equalization, 
187  Cal.  App,  3d  630  (1986);  Wallace  Berne  &  Co.  v.  State 
Board  of  Equalization.  40  Cal.  3d  60  (1 985);  Tfie  Drackett  Prod- 
ucts Co.  V.  Limbach.  Ohio  Board  of  Tax  Appeals,  No.  87-C-975 
(1992).  Thus,  for  example,  if  a  vendor  gives  a  customer  an  item 
free  of  charge  upon  the  presentation  of  a  coupon,  and  the  ven- 
dor receives  no  reimbursement  from  any  source  for  the  coupon, 
the  vendor  is  considered  the  consumer  of  that  item  and  is 
responsible  for  the  payment  of  a  sales  or  use  tax  based  upon 
the  amount  the  vendor  paid  for  it.  830  CMR  64H.  1.4(2).  If  a 
purchaser  (reselling  vendor)  purchases  property  with  a  resale 
certificate  and  subsequently  uses  that  property  as  a  promotional 
Item,  that  use  is  deemed  to  be  a  retail  sale  and  the  cost  of  the 
property  must  be  included  in  the  purchaser's  gross  receipts  for 
that  period.  G.L.  c.  64H,  §  8(d). 

IV.  Directive 

Cellular  telephone  service  carriers  that  use  cellular  telephones 
as  promotional  items  are  liable  for  a  sales  or  use  tax  based 
upon  the  cost  of  those  items.  In  the  event  that  the  Carriers  col- 
lect a  sales  or  use  tax  from  their  customers  based  upon  the 
amount  of  any  nominal  consideration  charged  for  the  tele- 
phones, they  may  claim  an  offsetting  credit  for  those  amounts. 


Mitchell  Adams 
Commissioner  of  Revenue 
February  4,  1994 


1.  The  Carrier  may  also  impose  various  penalties  for  the  breach  of  this  minimum  service  agreement,  including  so-called  deactivation 
fees  or  the  forfeiture  of  the  telephone  plus  a  substantial  restocking  penalty. 
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Sales  and  Use  Tax 

DOR  Directive  94-3 


"UMEU 


MasMchuMtts 
D«p«rtin«nt  of 


''  R«v«nu« 


yiA'-  n  Q  1994 

Sales  Tax  on  Taxable  Tangible  Personal  Property  V^Ken  Combined 
With  T^x  Exempt  Tangible  Personal  Property  ncitoJ!j|^^Jf 


Notice: 

DOR  Directive  92-1,  concerning  the  application  of  sales  tax  to 
gift  baskets,  cheeseboards.  fruit  baskets  or  other  tangible  per- 
sonal property  when  combined  and  sold  with  tax  exempt  food. 
IS  hereby  revoked  and  replaced  with  this  Directive  94-3.  The 
rules  stated  in  this  directive  are  applicable  to  sales  occurnng 
on  or  after  July  1,  1994. 

Issue: 

How  does  the  sales  tax  apply  to  the  sale  of  taxable  tangible 
personal  property  and  tax  exempt  tangible  personal  property 
combined  or  packaged  together  and  then  sold  at  retail  as  a 
single  unit'' 

Directive: 

General  Rule.  When  an  item  sold  at  retail  contains  a  combi- 
nation of  both  taxable  tangible  personal  tax  exempt  tangible 
personal  property  ("combination  unit"),  the  vendor  should  sepa- 
rately state  the  portion  of  the  sales  price  of  the  taxable  tangible 
personal  property  and  collect  sales  tax  on  that  portion  of  the 
sales  price.  The  separately  stated  prices  of  the  taxable  prop- 
erty and  the  tax  exempt  property  must  reasonably  reflect  the 
value  of  each  type  of  property.  If  the  vendor  does  not  sepa- 
rately state  the  portion  of  the  sales  price  of  the  taxable  prop- 
erty, tax  will  be  calculated  on  the  sales  price  of  the  entire 
combination  unit "  The  price  of  a  "container"  in  which  the  tax 
exempt  property  is  packaged  ordinarily  need  not  be  separately 
stated,  as  it  is  also  exempt.  G.L.  c.  64H,  §  6(q).  However,  for 
this  exemption  to  apply,  the  "container"  must  be  utilitarian  and 
essentially  of  no  intrinsic  value  of  its  own. 

Exception.  If  the  taxable  personal  property  is,  in  reality,  "given 
away '  m  conjunction  with  the  sale  of  tax  exempt  tangible  per- 
sonal property,  the  "combination  unit"  may  be  sold  tax  free.  An 
item  IS  considered  a  "give  away"  if  the  price,  marketing,  value, 
and  desirability  of  the  tax  exempt  property  remains  substan- 
tially the  same  with  or  without  the  item  of  taxable  tangible  per- 
sonal property. 

Discussion  of  Law: 

Massachusetts  imposes  a  sales  tax  on  sales  at  retail  of  tangi- 
ble personal  property  unless  otherwise  exempt.  G.L.  c.  64H.  §  2 
The  sale  of  food  products  for  human  consumption,  other  than 
meals  sold  by  a  restaurant,  is  exempt  from  the  sales  tax  The 
definition  of  food  products  includes  candy,  confectionery  and 
gum  G  L  c.  64H.  §  6(h).  The  sale  of  clothing,  including 
footwear,  up  to  a  value  of  one  hundred  and  seventy-five  dollars 
of  the  sales  price  is  exempt.  G.L.  c.  64H,  §  6(k).  Sales  of  con- 
tainers in  which  tax  exempt  contents  (for  example,  grocery 
Items)  are  sold  are  tax  exempt.  See  G.L.  c.  64H.  §  6(q)(2). 


Sales  of  containers  without  contents  are  exempt  when  sold  to 
persons  who  place  contents  in  the  container  and  sell  the  con- 
tents together  with  the  container.  See  G.L.  c.  64H,  §  6(q)(l) 
and  Letter  Ruling  82-90.  Also  see  G.L  c.  64H,  §  6,  for  other 
sales  tax  exemptions. 

The  Supreme  Judicial  Court  of  t\/lassachusetts  has  ruled  that 
"certain  transfers  of  tangible  personal  property  (brochures  and 
prizes)  are  not  resales  in  the  regular  course  of  the  transferor  s 
business,  but  are  incidental  to  the  transferor's  business,  serv- 
ing to  facilitate  the  consummation  of  the  principal  transactions." 
See  Jan  Co.  Central.  Inc.  v  Commissioner  of  Revenue.  405 
Mass.  689  (1986)  and  the  cases  cited  therein.  Similarly,  the  in- 
clusion of  a  small  prize  sold  in  a  box  of  cereal  or  a  costume 
jewelry  pin  sold  on  a  dress  is  incidental  to  the  sale  of  the  ex- 
empt food  or  clothing.  Such  "give  away"  items  are,  in  fact, 
being  consumed  by  the  party  combining  the  items,  which  is. 
therefore,  obligated  to  pay  sales  tax  on  them  at  the  time  of  its 
purchase. 

However,  in  most  retail  sales  involving  "combination  units,"  that 
IS.  both  taxable  tangible  personal  property  and  tax  exempt  tan- 
gible personal  property  sold  for  a  single  price,  the  taxable  prop- 
erty IS  not  given  away.  A  question  then  anses  as  to  whether  the 
entire  sales  pnce  of  the  combination  unit  is  taxable  or  what 
portion,  if  any,  of  the  sales  price  of  such  items  is  taxable.  DOR 
Directive  92-1  applied  mechanical  a  "10%  rule."  i.e..  if  a  ven- 
dor did  not  separately  state  the  portion  of  the  sales  price  which 
pertained  to  the  taxable  tangible  personal  property,  the  entire 
package  was  taxable  unless  the  sales  pnce  of  the  taxable 
property  was  less  than  ten  percent  of  the  total  sales  price.  The 
10%  rule  was  an  attempt  to  establish  an  easy  test  for  identify- 
ing Items  incidental  to  a  sale.  Upon  further  consideration,  how- 
ever, the  Department  has  concluded  that  the  proper  analysis  is 
whether  the  taxable  property  is  actually  sold  or  whether,  more 
realistically,  it  is  given  away.  When  an  item  is  given  away,  the 
tax  IS  paid  by  the  the  party  who  purchases  the  taxable  items 
and  then  packages  the  combination  for  retail  sale  With  respect 
to  sales  occurring  on  or  after  July  1,  1994,  the  Department  re- 
vokes DD  92-1  to  the  extent  it  is  inconsistent  with  the  rules  set 
forth  in  this  Directive  94-3. 

Examples: 

The  examples  below  are  meant  to  be  illustrative  and  not  ex- 
haustive. The  following  items  sold  for  a  single  price  as  a  com- 
bination unit  '  are  taxable. 

•  Easter  Basket  with  stuffed  animal  and  candy 

•  Coffee  grinder  with  a  pound  of  coffee 

•  Wooden  cheeseboard  with  cheese  and  crackers 

•  Coffee  mug  or  candy  dish  filled  with  jelly  beans 
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•  Baseball  cards  with  gum 

•  Matching  umbrella  and  gloves  packaged  together  and  sold  as 
a  set. 

The  following  items  generally  may  be  sold  tax  free  under  the 
container"  exemption: 

'  Bushel  basket  holding  apples  sold  at  a  farm  stand 

Reusable  mason  jar  containing  preserves 

Circular  tin  containing  holiday  fruitcake  or  cookies 

Purely  functional  (utilitarian)  basket  containing  fresh  fruit  sold 
as  a  gift  item. 


The  following  combinations  sold  for  a  single  price  generally 
may  be  sold  tax  free  under  the  above  rule.  The  party  combin- 
ing the  "give  away"  item  with  the  tax  exempt  property  must  pay 
tax  on  its  purchase  of  the  taxable  property  given  away 

•  Small  prize  such  as  a  whistle  Included  in  a  box  of  cereal 

•  Mini-coloring  books  included  In  children's  frozen  dinners 

•  Decorative  pin  on  a  dress 

•  Matching  pocketbook  sold  with  child's  dress 

•  Plastic  forks  included  In  an  otherwise  nontaxable  sale  of  a 
'party  platter"  by  a  supermarket. 


Mitchell  Adams 
Commissioner  of  Revenue 
March  7.  1994 
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DOR  Directive  94-4 


Massachusetts 
Department  of 
Revenue 


TVusts  Created  for  a  Minor;  Taxation  of  Income  Accumulated  for 
a  Non-Resident;  No  Tax  Status  u  .  ^ 


Issue: 

What  is  the  effect  of  a  testamentary  power  of  appointment 
granted  to  a  minor  beneficiary  under  the  terms  of  a  trust,  with 
respect  to  that  beneficiary's  interest  in  the  accumulated  trust 
income  ("Accumulated  Interest")  being  treated  as  vested  under 
G.L.  c.  62.  §  10(a)^ 

Directive: 

A  testamentary  power  of  appointment  will  cause  a  beneficiary's 
Accumulated  interest  to  vest  under  G.L.  c.  62,  §  10(a)  only 
when  the  beneficiary  is  capable  of  exercising  that  power  and 
the  interest  is  not  othenwise  uncertain.  Therefore,  where  a  tes- 
tamentary power  of  appointment  may  not  be  exercised  by  a 
beneficiary  because  the  beneficiary  is  a  minor,  this  power  can- 
not, of  itself,  cause  the  Accumulated  Interest  of  such  benefi- 
ciary to  vest  under  c.  62,  §  10(a).  Similarly,  when  a  minor 
beneficiary's  interest  is  not  vested  for  purposes  of  c.  62,  § 
10(a),  it  is  not  vested  for  purposes  of  the  "no  tax  status"  provi- 
sions, G.L.  c.  62,  §§  5(a)  and  12.  This  directive  is  effective  with 
respect  to  trusts  created  subsequent  to  the  date  of  its  is- 
suance. Where  an  Accumulated  Interest  becomes  vested 
under  c.  62,  §  10(a)  within  the  course  of  a  taxable  year,  such 
interest  will  be  treated  as  vested  under  that  provision  for  the 
entire  year. 

Discussion  of  Law: 

1 .  Nori'resident  Minor  Beneficiaries 

General  Laws  c.  62,  §  10(a)  applies  to  trustees  ("Qualified  Trus- 
tees") "under  a  trust  created  by  a  person  or  persons,  any  one 
of  whom  was  an  inhabitant  of  the  commonwealth  at  the  time  of 
the  creation  of  the  trust  or  at  any  time  during  the  year  for  which 
the  income  is  computed,  or  who  died  an  inhabitant  of  the  com- 
monwealth, any  one  of  which  trustees  or  other  fiduciaries  is  an 
inhabitant  of  the  commonwealth."  See  G.L.  c.  62,  §  10(c). 

Chapter  62.  §  10(a)  provides  that  income  received  by  Qualified 
Trustees  "shall  be  subject  to  the  taxes  imposed  by  this  chapter 
to  the  extent  that  the  persons  to  whom  the  same  is  payable,  or 
for  whose  benefit  it  is  accumulated,  are  inhabitants  of  the  com- 
monwealth." Id.  Moreover,  that  section  provides  that  income  re- 
ceived by  Qualified  Trustees  "which  is  accumulated  for  unborq 
or  unascertained  persons,  or  persons  with  uncertain  interests 
shall  be  taxed  as  if  accumulated  for  the  benefit  of  a  known  in- 
habitant of  the  commonwealth."  Id.  Finally,  c.  62.  §  10(a)  pro- 
vides: "For  purpose  of  this  section  ...  income  shall  be  deemed 
to  be  accumulated  for  unborn  or  unascertained  persons  or  per- 
sons with  uncertain  interests  when  thus  accumulated  by  [Quali- 
fied Trustees]  for  the  benefit  of  any  future  interest  other  than  a 
remainder  presently  vested  in  a  person  or  persons  in  being  not 
subject  to  be  divested  by  the  happening  of  any  contingency  ex- 
pressly mentioned  in  the  instrument  creating  the  trust. "  Id  (em- 
phasis added). 


A  trust  typically  provides  for  a  contingent  beneficiary  in  the  in- 
stance where  the  designated  beneficiary  dies.  Death  is.  there- 
fore, a  contingency  expressly  mentioned  in  such  trusts  by 
which  the  beneficiary's  Accumulated  Interest  may  be  divested. 
See  G.L.  c.  62,  §  10(a).  See  also  State  Tax  Commission  v 
Blinder.  336  f^ass.  698  (1956).  However,  where  a  trust  benefi- 
ciary possesses  a  testamentary  power  of  appointment  which 
he  or  she  is  capable  of  exercising,  his  or  her  Accumulated  In- 
terest IS  not  treated  as  being  subject  to  divestiture  by  reason  of 
the  contingency  of  death,  since  the  power  permits  the  benefi- 
ciary to  bequeath  such  interest.  See  State  Tax  Commission  v. 
Lonng.  350  Mass.  568  (1966);  State  Tax  Commission  v  New 
England  Merchants  Bank  of  Boston.  355  Mass.  417(1 969).  On 
the  other  hand,  where  a  trust  beneficiary  possesses  a  testa- 
mentary power  of  appointment  which  he  or  she  is  incapable  of 
exercising,  the  power  is  without  legal  significance  under  c.  62, 
§  10(a)  and  therefore  cannot,  of  itself,  cause  the  Accumulated 
Interest  to  vest  for  purposes  of  that  provision. 

A  testamentary  power  of  appointment  possessed  by  a  trust 
beneficiary  who  is  a  non-resident  minor  cannot,  of  itself,  cause 
that  beneficiary's  Accumulated  Interest  to  vest  under  c.  62.  § 
10(a)  if  the  minor  does  not  have  the  legal  capacity  to  make  a 
will.  While  such  a  power  of  appointment  cannot  cause  the  Ac- 
cumulated Interest  of  a  non-resident  minor  beneficiary  to  vest 
under  c.  62,  §  10(a),  that  interest  may  be  othenwise  vested  de- 
pending on  the  particular  facts.  See  Lonng.  350  Mass.  at  571 . 

2.  No  Tax  Status  and  Minor  Beneficiaries 

General  Laws  c.  62,  §  5(a),  provides  that  an  individual's  tax- 
able income  shall  be  exempt  from  Massachusetts  tax  if  his  or 
her  Massachusetts  adjusted  gross  income  for  the  taxable  year 
does  not  exceed  eight  thousand  dollars.  General  Laws  c.  62.  § 
1 2  provides  that  a  trustee  may,  at  the  request  of  a  beneficiary 
for  whom  the  trust  income  is  accumulated,  claim  the  no  tax  ex- 
emption set  forth  in  c.  62,  §  5(a),  provided  that  the  conditions 
of  that  section  are  otherwise  met.  The  requirement  that  a  bene- 
ficiary's interest  be  vested  under  c.  62,  §  10(a),  discussed 
above,  similarly  applies  to  the  no  tax  exemption.  See  State  Tax 
Commission  v.  Blinder.  336  Mass.  698  (1956).  Thus,  for  pur- 
poses of  the  no  tax  exemption,  the  existence  of  a  power  of  ap- 
pointment which  the  beneficiary  is  incapable  of  exercising  does 
not  cause  a  minor's  Accumulated  Interest  to  vest.  However, 
such  interest  may  be  otherwise  vested  depending  upon  the 
particular  facts. 


Mitchell  Adams 
Commissioner  of  Revenue 
April  1,  1994 
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Cigarette  Excise  ^...crnmfkT  DOCUNIEWE; 

DOR  Directive  M^^9^"'°' 


Revenue 


No  Temporary  Cigarette  Licenses  Under  Chapter 


Issue: 

Can  the  licenses  required  under  Chapter  64C,  the  cigarette  ex- 
cise, be  issued  on  a  temporary  basis? 

Directive: 

Licenses  required  under  Chapter  64C  cannot  be  issued  on  a  tem- 
porary basis. 

Discussion  Of  Law: 

1.  Massachusetts  Cigarette  Excise 
Licensure  Requirements 

No  person  may  sell  cigarettes  or  act  as  a  manufacturer,  whole- 
saler, vending  machine  operator,  unclassified  acquirer,  transpor- 
tation company  or  retailer  of  cigarettes  in  the  Commonwealth 
unless  licensed  to  do  so  pursuant  to  G.L.  62C,  §  67.  See  G.L. 
c.  64C.  §  2. 

Licenses  to  act  in  the  capacities  enumerated  above  must  be 
obtained  from  the  Commissioner  of  Revenue,  who  will  investi- 
gate the  activities  of  the  license  applicant  and  may  grant  or  deny 
the  license  application  within  ninety  days  from  the  date  of  appli- 
cation. G.L.  c.  62C,  §  67. 

Neither  the  cigarette  excise  statute.  General  Laws  Chapter  64C, 
nor  the  administrative  provisions  pertaining  to  that  excise.  Gen- 
eral Laws  Chapter  62C,  nor  the  regulation  pertaining  to  the  cig- 
arette excise.  830  CMR  64C.00,  specifically  allows  for  the 
issuance  of  a  temporary  license  in  any  context  or  to  any  ctass 
of  potential  licensees. 


2.  Massachusetts  Law:  Temporary  Licenses 

If  the  legislature  had  determined  that  the  issuance  of  temporary 
licenses  for  cigarette  excise  purposes  was  warranted,  presum- 
ably it  would  have  explicitly  provided  for  such  a  statutory  provi- 
sion. See,  for  example,  Wm.  Rodman  &  Sons.  Inc.  v.  State  Tax 
Commission.  373  Mass  606  (1977);  First  National  Bank  v.  J. 
Baker  Guidance  Center.  431  N.E.  2d  243  (1982):  legislative 
intent  is  conveyed  through  the  words  used  in  statutes,  and  stat- 
utory meaning  should  not  be  implied  or  imputed  where  legisla- 
tive meaning  is  explicit. 

In  many  instances,  the  legislature  has  explicitly  allowed  tempo- 
rary licensure.  See.  for  example,  G.L.  c.  143.  §  71B  (temporary 
license  for  construction,  maintenance,  repair  of  elevators):  G.L. 
c.  159,  §  4  (temporary  license  for  common  carriers  if  unusual, 
sudden,  or  unforeseen  transportation  needs  arise,  or  to  avoid 
interruption  of  existing  service  if  public  convenience  and  neces- 
sity are  Imperiled);  G.L.  c.  94,  §  28A  (temporary  license  to  col- 
lect raw  milk  from  dairy  farms  due  to  emergency  conditions). 

Generally,  temporary  licenses  are  issued  in  response  to  an 
emergency  situation,  to  prevent  an  emergency  situation  from 
arising,  or  when  the  preservation  of  the  public  welfare  necessi- 
tates their  issuance.  The  use  of  such  licenses  in  occupational 
situations  is  generally  confined  to  health  care  workers,  or  to 
nonresident  professionals  performing  temporary  services  of  a 
public  or  emergency  nature  in  the  state.  Temporary  licenses 
are  always  of  limited  duration  and  often  contain  other  restric- 
tions. The  restricted  availability  of  temporary  licenses  through- 
out the  Massachusetts  statutes  clearly  reveals  the  legislature's 
preference  for  permanent  licensure. 


Mitchell  Adams 
Commissioner  of  Revenue 
April  1 ,  1 994 
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Sales  and  Use  Tax 

DOR  Directive  94-6 


Massachusetts 
Department  of 
Revenue 


Jse  Tax  Exemption  for  Sales  Upon  Which  Tax  Was  Paid 
Jnder  Laws  of  Another  State 


ssue: 

3  the  use  tax  exemption  for  sales  upon  which  tax  was  paid  to 
mother  state  determined  using  effective  or  nominal  tax  rates? 

3irective: 

'he  use  tax  exemption  for  sales  upon  which  tax  was  paid  to  an- 
ither  state  is  determined  using  effective  tax  rates.  Therefore,  the 
Massachusetts  use  tax  is  determined  by  subtracting  sales  or  use 
axes  paid  to  another  state. 

>lscussion  of  Law: 

Inder  G.L.  c.  641,  §  7(c),  sales  upon  which  tax  was  paid  to 
nother  state  are  exempt  from  the  use  tax  under  the  following 
onditions: 

...  such  tax  was  legally  due  without  any  right  to  a  refund 
or  credit  thereof  and  that  such  other  state  or  territory  [of 
the  United  States]  allows  a  corresponding  exemption  with 
respect  to  the  sale  or  use  of  tangible  personal  property 
or  services  upon  which  such  a  sales  or  use  tax  was  paid 
to  this  state. 

» full  exemption  does  not  apply  if  "the  tax  imposed  by  this  chap- 
3r  is  at  a  higher  rate  than  the  rate  of  tax  in  the  first  taxing  juris- 
iction."  G.L.  c.  641,  §  7(c).  However,  a  reduction  of  the  use  tax 
>  allowed.  The  reduced  use  tax  is  determined  according  to  the 
allowing  statutory  language: 

...  the  tax  imposed  by  this  chapter  shall  apply  to  the  ex- 
tent of  the  difference  in  such  rates. 


i.L.  c.  641,  §  7(c).  The  reduced  rate  is  then  applied  against  the 
lassachusetts  use  tax  base  to  determine  the  Massachusetts  use 
IX.  Massachusetts  and  other  states  differ  regarding  use  tax  ex- 


emptions and  deductions.  As  a  result,  the  nominal  rate  imposed 
by  another  taxing  jurisdiction  may  not  equal  its  effective  tax  rate 
as  applied  to  the  Massachusetts  use  tax  base.  For  example: 

State  X  has  a  nominal  rate  of  3%  and  taxes  $100  of  the 
$125  purchase  price,  while  Massachusetts  taxes  the  full 
$125  purchase  price.  The  $3  tax  paid  to  State  X  repre- 
sents a  2.4%  effective  tax  rate  on  the  $125  Massachusetts 
tax  base. 

In  this  example,  the  Massachusetts  use  tax  is  $3.25,  de- 
termined by  subtracting  the  sales  tax  paid  to  State  X  ($3) 
from  the  $6.25  use  tax  payable  to  Massachusetts  (5%  x 
$125).  The  result  is  the  same  using  effective  tax  rates. 
State  X's  effective  tax  rate  of  2.4%  subtracted  from  the 
Massachusetts  use  tax  rate  of  5%  equals  2.6%.  The 
2.6%  rate  applied  to  the  $125  Massachusetts  use  tax 
base  equals  $3.25. 

The  Massachusetts  use  tax  exemption  is  applied  against  the 
use  tax  payable  on  a  Massachusetts  use  tax  base.  Therefore, 
in  determining  the  reduced  rate  for  the  exemption,  effective  tax 
rates  are  utilized  because  they  represent  the  rate  applied  to 
the  Massachusetts  use  tax  base.  As  a  result,  the  Massachu- 
setts use  tax  is  determined  by  subtracting  the  sales  or  use 
taxes  paid  to  another  state,  because  the  taxes  paid  represent 
the  effective  tax  rate  applied  against  the  Massachusetts  use 
tax  base. 

Mitchell  Adams 
Commissioner  of  Revenue 
April  12,  1994 
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Tax  Administration 

DOR  Directive  94-7 


Massachusetts 
Department  of 
Revenue 


Erroneous  Refunds 

'acts 

I  the  course  of  issuing  hundreds  of  thousands  of  tax  refunds 
3r  year,  situations  occasionally  arise  where  the  Department 
sues  a  refund  to  a  taxpayer  in  excess  of  the  proper  amount 
r  where  the  taxpayer  is  not  entitled  any  refund  amount.  When 
lis  occurs,  the  refund  is  called  an  erroneous  refund.  This  Direc- 
/e  explains  the  steps  that  the  Department  will  follow  to  recover 
1  erroneous  refund  from  a  taxpayer. 

Bsue  1 

ow  does  the  Department  notify  a  taxpayer  that  an  erroneous 
(fund  has  been  made? 

directive  1 

ie  Department  will  send  the  taxpayer  a  letter  instructing  the 
xpayer  to  repay  the  erroneous  refund  within  30  days  from  the 
jte  on  the  Department's  letter.  If  the  taxpayer  fails  to  repay 
e  erroneous  refund  within  30  days,  the  Department  will  issue 
notice  billing  the  taxpayer  for  the  amount  of  the  erroneous  re- 
nd and  accrued  interest,  as  discussed  below. 


Issue  2 

When  does  the  Department  charge  interest  on  an  erroneous 
refund? 

Directive  2 

No  interest  will  be  charged  on  an  erroneous  refund  if  the  tax- 
payer repays  the  amount  to  the  Department  within  thirty  days 
from  the  date  on  the  Department's  letter.  However,  if  the  amount 
is  not  repaid  (either  postmarked  by  U.S.  mail  or  its  equivalent, 
or  received  by  the  Department)  on  or  before  the  thirtieth  day,  in- 
terest will  be  charged  on  and  after  the  thirty-first  day  to  the  date 
of  repayment.  Interest  will  accrue  at  the  rate  established  for  un- 
derpayments and  overpayments  pursuant  to  G.L.  c.  62C,  §  32. 


Mitchell 


Commissioner  of  Revenue 
April  26,  1994 
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Cigarette  Excise 

DOR  Directive  94-8 


Massachusetts 
Department  of 
Revenue 


arette  Licenses  Not  TVansferred  to  Resulting  Corporation 
VIerger  or  Consolidation 


e: 

ie  merger  or  consolidation  of  corporations  transfer  ciga- 
enses  issued  pursuant  to  General  Laws  Chapter  64C  from 
ed  or  constituent  corporation  to  the  resulting  corporation? 

ctive: 

arette  licenses  are  not  transferred  to  the  resulting  corpo- 
)y  consolidation  or  merger.  The  resulting  corporation  must 
3r  any  new  cigarette  licenses  which  it  will  require. 

ussion  of  Law: 

il  Laws  Chapter  64C  describes  how  the  Commonwealth 
;ters  the  cigarette  excise  tax  to  ensure  accurate  collection, 
mmissioner  of  Revenue  is  charged  with  licensing  vendors 
lin  tobacco  products,  appointing  stampers  and  collecting 
)ugh  the  use  of  adhesive  stamps,  and  preventing  unfair 
ition  by  enforcing  the  statutory  minimum  price  standards 
sale  of  certain  tobacco  products.  G.L.  c.  62C,  §  67,  pro- 
lat  registrations  and  licenses  (including  cigarette  licenses) 
assignable. 


The  Supreme  Judicial  Court  recently  examined  the  nature  of  cig- 
arette licenses.  Cigarette  vending  machine  operators  challenged 
a  local  by-law  prohibiting  the  siting  of  cigarette  vending  machines 
iQ  a  Massachusetts  town.  The  plaintiffs  asserted  that  the  by-law 
deprived  them  of  "licenses  and  property  rights  protected  by  state 
law  without  due  process  of  law. . . ."  The  court  examined  the  nature 
of  the  interest  and  found  that  '1he  granting  of  a  cigarette  . . .  license 
by  the  Commissioner  of  Revenue,  under  G.L.  c.  62C,  §  67,  does 
not  create  a  property  interest  in  that  license."  The  SJC  concluded 
that  "G.L.  c.  64C  is  exclusively  a  taxing  statute.  Furthermore,  the 
companion  statute,  G.L.  c.  62C,  §  67... which  describes  the  licens- 
ing process,  gives  further  evidence  that  the  licensing  is  only  a 
method  of  taxation."  See  Take  Five  Vending,  Ltd.  v.  Provincetown, 
415  Mass.  741  (1993). 

Since  a  cigarette  license  is  neither  a  property  interest  nor  a 
right  within  the  meaning  of  G.L.  c.  156B,  §  80,  and  since  it  is 
not  assignable  under  G.L.  c.  62C,  §  67,  it  does  not  pass  from 
one  corporation  to  a  resulting  corporation  following  consolidation 
or  merger. 


;husetts  business  corporation  law,  G.L.  c.  156B,  permits 
rger  or  consolidation  of  corporations.  G.L.  c.  1 56B,  §  80, 
s  that  upon  the  effective  date  of  the  merger  or  consolida- 
I  of  the  estate,  property,  rights,  privileges,  powers  and 
;es  of  the  constituent  corporation(s)  and  all  of  their  prop- 
el, personal  and  mixed  shall  be  transferred  to  and  vest 
2sulting  or  surviving  corporation. 


Mitchell  Adams 
Commissioner  of  Revenue 
May  2,  1994 
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Sales  and  Use  Tax 

DOR  Directive  94-9 


Massachusetts 
Department  of 
Revenue 


Qualifying  Small  Business  Exemption  for  Certain  Sales 
and  Use  of  Gas,  Steam,  Electricity  and  Heating  Fuel 


Introduction: 

Massachusetts  imposes  a  five  percent  sales  tax  on  all  sales  at 
retail  of  tangible  personal  property  in  Massachusetts  by  any 
vendor,  unless  an  exemption  applies.  G.L.  c.  64H,  §§  2,  6.  Tangi- 
ble personal  property  includes  gas,  steam,  electricity  and  heat- 
ing fuel.  G.L.  c.  64H,  §  1.  Sales  of  gas,  steam,  electricity  and 
heating  fuel  are  exempt  from  tax  when  the  sales  are  made  to 
any  business  which  has  five  or  fewer  employees.  G.L.  c.  64H, 
§  6(qq);  830  CMR  64H.6.11.  All  retail  sales  of  tangible  personal 
property  are  presumed  to  be  retail  sales  subject  to  sales  tax. 
The  vendor  has  the  burden  of  proving  that  such  sales  are  not 
subject  to  tax.  If  a  vendor  cannot  prove  the  exemption  the  ven- 
dor is  liable  for  the  tax  whether  or  not  the  vendor  collects  tax 
from  the  purchaser. 

issue: 

What  is  the  effect  on  the  small  business  exemption  of  a  vendor's 
failure  to  obtain  the  annual  exemption  certificate  either  before  or 
at  the  time  of  the  sale  of  gas,  steam,  electricity  or  heating  fuel? 

Directive: 

A  purchaser  claiming  the  small  business  exemption  should  pre- 
sent the  appropriate  annual  exemption  certificate  before  or  at 
the  time  of  its  first  purchase  of  gas,  electricity,  steam,  or  heat- 
ing fuel  in  a  new  calendar  year.  A  vendor  that  did  not  acquire  a 
certificate  at  the  time  of  purchase,  will  be  given  the  opportunity 
to  secure  in  good  faith  and  present  the  small  business  exemp- 
tion certificate  within  sixty  days  of  the  date  of  the  notification  by 
the  Commissioner  to  produce  such  certificate.  The  vendor  must 
produce  a  certificate  covering  the  sales  for  each  year  at  issue, 
if  no  certificate  is  produced  within  that  time  period,  the  vendor 
nonetheless  is  entitled  to  prove  by  other  evidence  that  the  pur- 
chaser was  a  small  business  within  the  meaning  of  the  Qualify- 
ing Small  Business  Regulation,  830  CMR  64H.6.11,  at  the  time 
of  purchase  and  thus  entitled  to  the  exemption. 


Discussion  of  Law: 

The  rules  announced  in  Directive  92-3  strictly  constmed  the 
availability  of  the  small  business  exemption.  That  document 
states  the  position  that  the  exemption  existed  only  upon  pres- 
entation of  the  certificate.  If  a  certificate  was  not  presented  in 
this  fashion  a  vendor  could  not  otherwise  prove  an  exemption. 
The  Department  has  reconsidered  the  effect  on  the  small  busi- 
ness exemption  of  a  vendor's  failure  to  obtain  the  annual  exemp- 
tion certificate  either  before  or  at  the  time  of  the  sale  of  gas, 
steam,  electricity  or  heating  fuel. 

To  ease  the  administrative  burden  for  small  businesses,  the 
Commissioner  has  decided  to  treat  small  business  exemption 
certificates  the  same  as  other  exemption  certificates  and  resale 
certificates.  Under  G.L.  c.  64H,  §  8,  a  vendor  has  the  burden  of 
proving  an  exemption  if  he  sells  taxable  tangible  personal  prop- 
erty tax  free.  That  burden  of  proof  is  met  if  the  vendor  takes,  in 
good  faith,  a  resale  or  exempt  use  certificate  from  the  purchaser 
and  such  certificate  is  received  by  the  vendor  and  made  avail- 
able to  the  Commissioner  not  later  than  sixty  days  from  the 
date  of  notice  from  the  Commissioner  to  produce  such  certifi- 
cate. In  addition,  the  resale  or  exempt  use  exemptions  can 
exist  and  may  be  proven  without  the  certificates.  These  same 
rules  now  apply  to  the  small  business  exemption.  See  830  CMR 
64H.8.1 ,  and  DD  92-3.  However,  the  vendor  must  seek  the  small 
business  exemption  certificate  annually. 

To  the  extent  that  this  Directive  permits  different  procedures 
than  those  described  in  DD  92-3,  this  document  supersedes 
those  provisions. 


Mitchell  Adams 
Commissioner  of  Revenue 
June  22,  1994 
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Information  Reporting  Requirements  for  Financial  Institutions  . 
Under  the  Bank  Match  System,  G.L.  c.  62e  ,  ivlassac^^^^^^^ 


Introduction 

Pursuant  to  Chapter  62E  of  the  Massachusetts  General  Laws, 
the  Commissioner  of  Revenue  ("Commissioner")  is  authorized 
to  implement  and  operate  a  wage  reporting  and  bank  match 
system  and  use  it  for  certain  purposes,  including  the  adminis- 
tration of  the  tax  laws  and  the  child  support  enforcement  pro- 
gram of  the  Commonwealth.  See  G.L.  c.  62E,  §  3.  In  connection 
with  this  grant  of  authority,  the  Commissioner  may  require 
banks,  credit  unions,  and  certain  other  financial  institutions  to 
provide  information  relating  to  accounts  maintained  by  such  in- 
stitutions for  residents  of  the  Commonwealth  and  other  per- 
sons subject  to  the  tax  and  child  support  enforcement  laws  of 
the  Commonwealth  under  G.L.  chs.  62  and  11 9A,  respectively. 
See  generally,  G.L.  c.  62E,  §  4.  The  purpose  of  this  Directive  is 
to  prescribe  the  information  to  be  provided  and  the  reporting 
procedures  to  be  followed  by  such  financial  institutions. 

Issue  1: 

Who  is  subject  to  information  reporting  requirements  under  the 
Bank  Match  System  in  G.L.  c.  62E? 

Directive  1: 

The  reporting  requirements  of  this  directive  apply  to  every  fi- 
nancial institution  doing  business  or  authorized  to  do  business 
in  the  Commonwealth.  For  purposes  of  this  Directive,  the  term 
"financial  institution"  includes  every  federal  or  state  commercial 
or  savings  bank,  including  savings  and  loan  associations  and  co- 
operative banks,  federal  or  state  chartered  credit  unions;  benefit 
associations;  insurance  companies,  safe  deposit  companies,  any 
money-market  mutual  fund  (i.e.  every  regulated  investment  com- 
pany within  the  meaning  of  Internal  Revenue  Code  §  851(a)  that 
seeks  to  maintain  a  constant  net  asset  value  of  one  dollar  in 
accordance  with  17  CFR  270.2a-7),  and  any  entity  similar  to 
the  foregoing  doing  business  or  authorized  to  do  business  in 
the  Commonwealth.  Additionally,  for  purposes  of  this  Directive, 
the  term  "financial  institution"  includes  any  broker,  brokerage 
firm,  trust  company,  and  unit  investment  trust  doing  business  or 
authorized  to  do  business  in  the  Commonwealth. 

Issue  2: 

What  information  must  be  submitted  by  financial  institutions 
subject  to  the  reporting  requirements  of  this  Directive? 

Directive  2: 

Each  financial  institution  subject  to  the  reporting  requirements  of 
this  Directive  must  file  information  reports  containing  the  name, 
record  address,  social  security  number  and  other  identifying  data 
for  each  person  who  maintains  an  account  at  the  institution,  in  the 
manner  described  in  Directive  3,  below.  G.L.  c.  62E,  §  4.  Addi- 
tionally, the  Commissioner  may  request  account  balances  with 


respect  to  interest-bearing  and  non-interest  bearing  accounts 
for  persons  maintaining  such  accounts  at  the  institution. 

For  purposes  of  this  Directive,  the  term  "account"  means  a  de- 
mand deposit  account,  checking  or  negotiable  withdrawal  order 
account,  savings  account,  lime  deposit  account,  or  a  money- 
market  mutual  fund  account.  G.L.  c.  62E,  §  4(e). 

issue  3: 

What  procedures  must  financial  institutions  follow  in  submitting 
the  information  required  under  the  Bank  Match  System  to  the 
Commissioner? 

Directive  3(a): 

Election  of  Reporting  Methods 

By  December  15  of  each  year,  each  financial  institution  subject 
to  the  reporting  requirements  of  this  Directive  must  file  Form 
BMRS-1,  "Bank  Match  Election  Form,"  electing  to  utilize  one  of 
the  reporting  methods  described  below  for  the  following  calen- 
dar year.  Form  BMRS-1  must  be  filed  with: 

Massachusetts  Department  of  Revenue 
Magnetic  Media  Support  Group 
Bank  Match  Project 
215  First  Street  -  4th  floor 
Cambridge,  MA  02142 

Directive  3(b): 

Method  1:  The  "All  Accounts"  method 

The  "All  Accounts"  method  of  reporting  requires  each  institution 
to  submit  an  annual  file  listing  each  person  maintaining  an  ac- 
count at  the  institution  to  me  Commissioner  by  April  30  of  every 
calendar  year.  See  G.L.  c.  62E,  §  4(d).  This  file  must  provide  the 
name,  record  address,  social  security  number  and  other  identi- 
fying data  of  every  person  maintaining  an  account  at  the  insti- 
tution. Upon  receipt  of  this  file,  the  Conimissioner  will  match  the 
information  against  the  files  of  persons  whose  tax  or  child  support 
obligations  are  delinquent,  or  against  the  files  of  any  other  per- 
sons for  whom  the  information  is  authorized  under  G.L.  c.  62E. 
The  Commissioner  will  maintain  the  confidentiality  of  this  infor- 
mation and  will  use  it  solely  for  the  purposes  authorized  therein. 
Refer  to  Directive  8,  below,  for  further  information. 

Each  institution  electing  the  "All  Accounts"  method  must  also 
submit  a  supplemental  report  within  30  days  of  the  end  of  each 
subsequent  quarter  of  every  calendar  year,  identifying  the  above 
information  for  each  new  account  opened  during  the  most  recent 
quarter  and  each  account  reported  in  a  prior  quarter  that  has 
been  closed  during  the  most  recent  quarter. 
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Coordination  of  Bank  Match  System 
Reporting  with  Form  1099  Reporting 
Requirements 

In  order  to  facilitate  Bank  Match  System  reporting  require- 
ments, financial  institutions  electing  to  utilize  the  "All  Accounts" 
method  for  reporting  purposes  under  the  Bank  Match  System 
also  may  elect  to  coordinate  their  current  year  Form  1099  infor- 
mation returns  (e.g.  the  filing  of  1994  information  returns  in  cal- 
endar 1995)  with  their  information  returns  required  under  the 
Bank  Match  System.  In  order  to  do  so,  such  institutions  must 
make  certain  modifications  to  their  Form  1099  filing  submis- 
sions. These  modifications  are  set  forth  in  specifications  issued 
by  the  Commissioner.  Financial  institutions  should  consult  the 
"Bank  Match  Specifications  Handbook"  for  further  information. 
Financial  institutions  that  comply  with  these  requirements  must 
then  submit  data  only  on  those  accounts  not  included  in  their 
Form  1099  file  by  April  30th  of  each  year,  and  provide  quarterly 
updates  thereafter. 

A  financial  institution  utilizing  the  "All  Accounts"  method  that 
wishes  to  coordinate  its  annual  Form  1099  information  return 
filing  with  its  Bank  Match  System  return  filing  should  complete 
the  applicable  section  of  Form  BMRS-1  by  December  15  of 
each  year. 

Directive  3(c): 

Method  2:  The  "Matched  Accounts"  method 

The  "Matched  Accounts"  method  of  reporting  allows  financial 
institutions  to  receive,  not  more  than  quarterly,  a  magnetic  media 
inquiry  file  ("inquiry  file")  from  the  Commissioner,  requesting  in- 
formation on  certain  designated  persons.  The  Commissioner  will 
submit  all  inquiry  files  to  the  person  designated  by  the  institution 
on  its  Form  BMRS-1. 

Within  30  days  of  receipt  of  this  inquiry  file,  each  institution 
must  match  it  against  its  own  records  and  must  furnish  the  in- 
formation required  in  Method  1 ,  above,  with  respect  to  all  persons 
identified  on  the  Commissioner's  inquiry  file.  For  purposes  of  this 
Directive,  a  "match"  must  be  reported  whenever  the  taxpayer 
identification  number  ("TIN")  on  the  Commissioner's  inquiry  file 
exactly  matches  the  taxpayer  identification  number  ("TIN")  for 
the  owner  of  an  open  account  on  the  financial  institution's  rec- 
ords. The  Commissioner  may  also  specify  other  criteria  for  report- 
ing a  "match." 

Issue  4: 

In  what  form  must  the  information  required  by  this  Directive  be 
submitted? 

Directive  4: 

Regardless  of  the  reporting  method  used,  each  institution  must 
submit  the  required  information  in  machine  readable  form  sat- 
isfactory to  the  Commissioner.  G.L.  c.  62E,  §  4(c),  (d).  If  the 
"Matched  Accounts"  method  is  chosen,  the  required  information 
may  be  submitted  on  magnetic  tape  and/or  cartridge  in  accor- 
dance with  the  specifications  set  forth  by  the  Commissioner  in 


the  "Bank  Match  Specifications  Handbook."  Financial  institu- 
tions must  return  with  their  reports  any  and  all  magnetic  tape 
and/or  cartridges  supplied  by  the  Commissioner  for  purposes  of 
obtaining  the  required  information  returns. 

Issue  5: 

Under  what  circumstances  will  extensions  for  filing  the  required 
information  be  granted? 

Directive  5: 

Every  financial  institution  subject  to  the  reporting  requirements 
of  this  Directive  may  request  in  writing  an  extension  of  time  to 
file  the  information  required  by  this  Directive.  Extensions  of  time 
are  not  automatically  granted  and  the  reporting  institution  must 
demonstrate  good  cause  for  requesting  the  extension.  An  ex- 
tension of  time  for  filing  the  required  information  may  be  granted 
provided  that  the  written  request  for  extension  is  filed  with  the 
Commissioner  by  the  date  on  which  the  reports  are  due.  All  re- 
quests for  such  extensions  must  be  sent  to  the  Massachusetts 
Department  of  Revenue,  Magnetic  Media  Support  Group,  Bank 
Match  Project,  215  First  Street,  4th  floor,  Cambridge,  MA  02142. 

Issue  6: 

What  effect  do  the  Bank  Match  System  reporting  requirements 
have  on  the  existing  requirement  to  file  Form  1099  information 
returns  on  an  annual  basis? 

Directive  6: 

The  reporting  requirements  under  the  Bank  Match  System  in  G.L 
c.  62E  are  independent  of,  and  in  addition  to,  any  other  report- 
ing requirements  imposed  by  the  tax  and  child  support  enforce- 
ment laws  of  Massachusetts.  However,  for  purposes  of  fulfilling 
their  reporting  obligations  under  the  Bank  Match  System,  finan- 
cial institutions  electing  the  "All  Accounts"  method  of  reporting  may 
coordinate  their  filings  required  under  the  Bank  Match  System 
with  their  Form  1099  filings  by  following  the  procedures  outlined 
in  Directive  3,  above. 

Issue  7: 

What  are  a  financial  institution's  obligations  to  protect  the  confi- 
dentiality of  information  received  from  the  Commissioner  under 
the  Bank  Match  System? 

Directive  7(a): 

General  Prohibitions  on  Disclosure 
of  Information 

Except  as  provided  in  Directive  7(c),  below,  financial  institutions 
may  not  disclose  any  information  contained  in  an  information 
return  or  request  for  information  by  the  Commissioner  except 
to  other  authorized  employees  of  the  institution  engaged  in 
complying  with  the  reporting  requirements  of  this  Directive,  or  to 
authorized  employees  of  the  Department  of  Revenue.  Employ- 
ees of  the  institution  may  use  such  information  only  as  required 
in  performing  their  duties  for  the  Commissioner  and  may  not 
otherwise  copy,  reproduce,  retain  or  store  any  information  ex- 
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cept  as  instructed  in  writing  by  the  Commissioner.  Furthermore, 
any  documents,  disks,  magnetic  media  or  other  information  ac- 
quired by  institutions  from  the  Commissioner  will  remain  the 
property  of  the  Department  of  Revenue  and  must  be  returned 
to  the  Commissioner  at  the  time  the  information  reports  are  due, 
or  at  any  other  time  designated  by  the  Commissioner. 

Directive  7(b): 

Prohibitions  on  Disclosure  to  Depositors 
or  Account  Holders 

Unless  otherwise  required  by  G.  L.  c.  62E  or  other  applicable 
law,  a  financial  institution  furnishing  a  report  or  providing  infor- 
mation to  the  Commissioner  is  prohibited  from  disclosing  to  a 
depositor  or  an  account  holder  that  the  name  of  such  person 
has  been  received  from  or  furnished  to  the  Commissioner.  How- 
ever, a  financial  institution  may  disclose  to  its  depositors  or 
account  holders  that  under  the  Bank  Match  System  the  Com- 
missioner has  the  authority  to  request  certain  identifying  infor- 
mation on  certain  depositors  or  account  holders.  If  a  financial 
institution  willfully  violates  the  provisions  of  this  section,  the  in- 
stitution is  liable  for  the  lesser  of  one  thousand  dollars  or  the 
amount  on  deposit  or  in  the  account  of  the  person  to  whom  such 
disclosure  was  made.  See  G.L.  c.  62E,  §  14. 

A  financial  institution  incurs  no  obligation  or  liability  to  a  deposi- 
tor or  account  holder  or  any  other  person  arising  from  the  fur- 
nishing of  a  report  or  information  to  the  Commissioner,  or  from 
the  failure  to  disclose  to  a  depositor  or  account  holder  that  the 
name  of  such  person  was  included  in  a  list  furnished  by  the 
Commissioner  or  in  a  report  furnished  by  the  institution  to  the 
Commissioner.  See  G.L.  c.  ^2E,  §  14. 

Directive  7(c): 

Limited  Disclosure  to  Custodial  Agents 
of  Records 

Subject  to  the  following  conditions,  a  financial  institution  may  be 
authorized  to  utilize  a  third  party  acting  as  a  custodial  agent  of 
its  records  ("custodial  agent"),  such  as  a  service  bureau,  tor  pur- 
poses of  satisfying  these  reporting  requirements.  In  order  to  do 
so,  the  financial  institution  must  first  notify  the  Commissioner  in 
writing,  requesting  to  utilize  the  services  of  a  custodial  agent  for 
purposes  of  processing  the  information  necessary  to  comply  with 
the  requirements  of  this  Directive.  Requests  to  utilize  a  custo- 
dial agent  must  be  made  by  having  both  the  institution  and  the 
custodial  agent  complete  and  sign  the  appropriate  section  on 
Form  BMRS-2,  "Designation  of  Agent  for  Information  Reporting 
Under  the  Bank  Match  System."  This  form  must  be  filed  with 
Massachusetts  Department  of  Revenue,  Magnetic  Media  Sup- 
port Group,  Bank  Match  Project,  215  First  Street,  4th  floor,  Cam- 
bridge, MA  02142. 

If  the  Commissioner  is  satisfied  that  sufficient  safeguards  exist 
to  protect  the  confidentiality  of  taxpayer  information,  the  Com- 
missioner will  approve  the  use  of  the  custodial  agent  for  pur- 
poses of  complying  with  this  Directive  and  will  send  requests 
for  information  directly  to  the  custodial  agent.  The  custodial  agent 


will  then  remit  the  infonnation  directly  to  the  Commissioner  A  cus- 
todial agent  receiving  and  submitting  information  reports  on  behalf 
of  financial  institutions  under  the  Bank  Match  System  is  subject 
to  the  same  terms,  conditions,  and  confidentiality  provisions  that 
apply  to  such  institutions,  as  set  forth  in  this  Directive. 

Issue  8: 

What  are  the  Commissioner's  obligations  with  respect  to  infor- 
mation received  from  financial  institutions  under  the  Bank  Match 
System? 

Directive  8: 

The  Commissioner  must  use  information  collected  under  the 
Bank  Match  System  in  connection  with  the  Commissioner's  re- 
sponsibilities under  G.L.  c.  62E,  to  prevent  fraud  in  financial  as- 
sistance, benefits  or  loan  programs  administered  by  agencies 
including,  but  not  limited  to,  the  Department  of  Employment  and 
Training,  the  Department  of  Industrial  Accidents,  the  Department 
of  Public  Welfare,  the  Department  of  Veteran's  Services  and  the 
Massachusetts  Higher  Education  Assistance  Corporation;  to  as- 
sist in  locating  absent  parents:  establishing,  enforcing  and  modi- 
fying child  support  orders  under  G.L.  c.  119A;  and  to  further  any 
other  purpose  permitted  under  G.L.  c.  62E  or  G.L.  c.  119A. 

Unauthorized  disclosure  of  information  collected  by  the  Com- 
missioner under  the  Bank  Match  System  by  any  employee  or 
agent  of  the  Commonwealth  is  a  violation  of  G.L.  c.  62E,  §  8,  and 
is  punishable  by  a  fine  of  $100  per  offense.  The  unauthorized 
release  of  information  about  any  individual  is  a  separate  offense 
from  information  released  about  any  other  individual.  Any  unau- 
thorized release  of  information  by  an  employee  or  agent  of  the 
Commonwealth  is  also  cause  for  administrative  discipline  of  such 
employee  or  agent. 

Issue  9: 

Are  financial  institutions  subject  to  any  penalties  for  failure  to  com- 
ply with  the  information  reporting  requirements  of  this  Directive? 

Directive  9: 

Yes.  Any  financial  institution  that  is  required  to  submit  informa- 
tion reports  pursuant  to  this  Directive  that  fails,  without  reason- 
able cause,  to  comply  with  these  reporting  requirements  after 
notification  of  such  failure  by  certified  mail,  return  receipt  re- 
quested, is  liable  for  a  penalty  of  $1 ,000  when  such  failure  con- 
tinues for  more  than  15  business  days  after  mailing  of 
notification  of  the  failure  to  comply.  Similarly,  if  an  institution 
willfully  renders  false  information  in  reply  to  such  request,  the 
institution  is  liable  for  a  penalty  of  $1,000.  G.L.  c.  62E,  §  9. 


Mitchell  Adams 
Commissioner  of  Revenue 
November  25,  1994 
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The  Massachusetts  Unlimited  Marital  Deduction 


Introduction: 

Effective  for  estates  of  decedents  dying  on  or  after  July  1,  1994, 
the  Massachusetts  estate  tax  was  amended  to  allow  an  unlimited 
marital  deduction.  From  January  1,  1976  through  June  30,  1994, 
the  maximum  allowable  Massachusetts  marital  deduction  was 
limited  to  50%  of  the  Massachusetts  adjusted  gross  estate. 

Issue: 

Where  a  decedent's  will  or  trust  instrument,  executed  prior  to 
July  1,  1994,  provides  for  a  bequest  of  the  "maximum  amount 
allowable  for  the  Massachusetts  marital  deduction"  (or  any 
such  similar  language),  does  that  provision  refer  to  the  Mass- 
achusetts mental  deduction  in  effect  on  the  date  of  execution  of 
the  will  or  trust  instrument  or  to  the  marital  deduction  in  effect 
at  the  date  of  death? 

Directive: 

For  estates  of  decedents  dying  on  or  after  July  1 ,  1994,  a  refer- 
ence to  the  "maximum  amount  allowable  for  the  Massachusetts 
marital  deduction"  (or  any  such  similar  language)  in  a  dece- 
dent's will  or  trust  instrument  executed  prior  to  July  1,  1994,  is 
construed  as  the  maximum  allowable  Massachusetts  marital 
deduction  provided  under  Massachusetts  estate  tax  law  in  ef- 
fect on  the  decedent's  date  of  death,  unless  the  decedent's  will 
or  trust  instrument  clearly  indicates  a  contrary  intent. 

Discussion  Of  Law: 

The  Massachusetts  estate  tax  is  a  transfer  tax  imposed  on  the 
value  of  all  property  in  the  estate  of  a  decedent  at  the  date  of 
death.  Thus,  the  applicable  law  is  generally  determined  by  the 
decedent's  date  of  death.  G.L.  c.  65C,  §  5. 

For  decedents  dying  on  or  atter  July  1,  1994,  an  unlimited 
Massachusetts  marital  deduction  is  available.  G.L.  c.  65C,  §  3. 
A  bequest  by  a  decedent  to  a  spouse  of  the  maximum  amount 


allowable  for  the  Massachusetts  mantal  deduction  can  there- 
fore result  in  the  entire  estate  passing  to  a  surviving  spouse 
without  incurring  Massachusetts  estate  tax.  When  the  limitation 
on  the  Massachusetts  marital  deduction  was  removed  by  the 
legislature,  no  transitional  rules  for  wills  or  trusts  executed  prior 
to  this  change  in  the  law  were  enacted.'  However,  the  Supreme 
Judicial  Court  has  recognized  that  "[t]he  fundamental  object  in 
the  construction  of  a  will  is  to  ascertain  the  testator's  intention 
from  the  whole  instrument,  attributing  due  weight  to  all  its  lan- 
guage, considered  in  light  of  the  circumstances  known  to  the 
testator  at  the  time  of  its  execution,  and  to  give  effect  to  that  in- 
tent unless  some  positive  rule  of  law  forbids."  Putnam  v.  Put- 
nam, 316  N.E.2d  733  (1974). 

Thus,  where  it  is  clear  from  the  instrument  that  the  testator  did 
not  intend  the  bequest  to  the  surviving  spouse  to  be  increased 
by  changes  in  the  Massachusetts  estate  tax  law  subsequent  to 
the  date  the  instrument  was  executed,  a  reference  to  the  maxi- 
mum amount  allowable  for  the  Massachusetts  mantal  deduc- 
tion will  be  construed  in  accordance  with  the  decedent's  intent. 
However,  in  all  other  cases  where  the  will  or  instrument  ex- 
presses no  intent  to  the  contrary,  a  reference  to  the  maximum 
allowable  Massachusetts  mantal  deduction  will  be  construed 
as  the  maximum  allowable  Massachusetts  marital  deduction  in 
effect  as  of  the  decedent's  date  of  death.  In  most  cases,  this 
will  result  in  a  reduction  in  Massachusetts  estate  tax  due  from 
the  estate. 


Mitchell  Adams 
Commissioner  of  Revenue 
January  24,  1995 
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1.  Compare  Section  403(e)(3)  of  the  Economic  Recovery  Tax  Act  of  1981  tor  the  transitional  rule  applicable  when  the  limitation  on  the 
federal  estate  tax  marital  deduction  was  removed. 
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3.  All  electronically  stored  records  must 

be  indexed,  cross-referenced  or  labeled  using  the  same  refer- 


issue: 

Can  a  person  responsible  for  the  payment  or  collection  of  any 
tax,  or  for  the  filing  of  any  information  related  to  a  tax,  ('laxpayer") 
use  records  that  have  been  electronically  stored  and  reproduced 
as  support  data  when  determining  the  amount  of  tax? 

Directive: 

Yes,  electronically  stored  facsimile  records  of  a  taxpayer's  orig- 
inal records  that  are  capable  of  being  electronically  reproduced 
in  both  screen  print  and  hardcopy  (paper)  form  may  be  used  by 
the  taxpayer  and  the  Department  to  determine  the  amount  of 
tax.  The  original  record  may  be  destroyed  by  the  taxpayer  once 
such  a  facsimile  record  is  created. 

introduction: 

For  the  purposes  of  this  Directive,  "record(s)"  refers  to  any  in- 
formation, including  any  books,  papers,  records,  and  similar 
data  the  Commissioner  may  require  from  the  taxpayer  lo  deter- 
mine the  tax.  See  generally  G.L.  c.  62C,  §§  25,  78;  830  CivIR 
62C.25.1;  Administrative  Procedures  609,  603  and  101. 

Electronic  storage  refers  to  storage  of  the  facsimile  record  via 
computer,  compact  disc  and  similar  technologies;  it  does  not  in- 
clude storage  of  the  original  record  on  microfilm  or  microfiche. 
Electronic  reproduction  refers  to  processes  that  generate  origi- 
nal reproduction(s)  directly  from  the  electronically  stored  facsimile 
record  in  screen  print  and  hardcopy  form.  Hardcopy  reproduc- 
tions of  the  facsimile  record  must  be  produced  via  computer 
printer  or  other  read-out  modality  directly  attached  to  the  elec- 
tronic storage  medium;  copies  of  hardcopy  reproductions  of  the 
facsimile  record  are  not  acceptable. 

Discussion  of  Law: 

Every  taxpayer  must  maintain  suitable  records  that  are  accurate 
and  complete.  Generally,  such  records  must  be  retained  for  three 
years.  G.L.  c.  62C,  §  24.  In  certain  situations,  records  must  be 
retained  for  longer  periods.  See  830  CMR  62C.25.1  .(3);  Admin- 
istrative Procedure  609. 

To  effect  these  provisions,  a  taxpayer  converting  original  records 
to  electronic  storage  and  reproduction  must  adhere  to  the  follow- 
ing requirements: 

1.  The  electronically  stored  facsimile  record  must  exactly  repli- 
cate the  content  of  the  original  record  so  that  screen  print  and 
hardcopy  versions  of  the  stored  facsimile  record  exactly  repli- 
cate the  content  of  the  original  record. 

2.  No  alterations  may  be  made  to  the  original  record,  the  elec- 
tronically stored  facsimile  record,  or  to  any  screen  print  or  hard- 
copy reproduction  at  any  time.  The  taxpayer  must  implement, 
and  make  available  to  the  Commissioner,  controls  to  prevent  the 
unauthorized  alteration  of  the  original  record,  the  electronically 
stored  facsimile  record  and  any  reproduction.  The  taxpayer  must 
also  implement  safeguards  to  protect  the  permanency  and  legi- 
bility of  the  electronically  stored  facsimile  record. 


ence  systems  used  for  the  original  records.  Reference  systems 
pertaining  to  electronically  stored  facsimiles  which  are  them- 
selves electronically  stored  must  be  able  to  be  reproduced  in 
screen  print  and  hardcopy  form. 

4.  The  taxpayer  must  periodically  check  all  electronically  stored 
data  and  related  electronic  storage  and  reproduction  functions  to 
ensure  their  integrity. 

5.  The  taxpayer  must  provide  the  necessary  facilities  and  re- 
sources to  allow  for  the  timely  retrieval  and  inspection  for  tax  pur- 
poses by  the  Commissioner,  in  screen  print  or  hardcopy  form,  of 
any  electronically  stored  facsimile  records  and  reference  systems. 

6.  Electronically  stored  facsimile  records  must  be  preserved 
for  any  time  period  required  for  the  preservation  of  the  original 
records  they  replace. 

7.  In  addition  to  the  above  requirements,  hardcopy  reproduc- 
tions must  generally  conform  to  the  technical  standards  set  forth 
in  Internal  Revenue  Service  (IRS)  Revenue  Procedure  91-59  or 
its  successors. 

Conclusion: 

A  taxpayer  need  not  obtain  prior  approval  from  the  Department 
for  converting  original  records  to  electronically  stored  facsimiles 
capable  of  being  reproduced  in  screen  print  and  hardcopy  form. 
In  addition,  a  taxpayer  need  not  obtain  prior  approval  from  the 
Department  before  original  records  so  stored  and  reproduced 
are  destroyed.  However,  the  Department  reserves  the  right  to 
reject  any  electronically  stored  facsimile,  reference  system  and 
reproduction  that  is  deficient  according  to  the  standards  set 
forth  in  this  Directive  or  that  does  not  conform  to  the  technical 
standards  of  IRS  Revenue  Procedure  91-59  or  its  successors. 
See  also  G.L.  c.  62C,  §  73,  for  provisions  relating  to  taxpayer 
mishandling  of  tax  related  information. 

For  information  on  automatic  data  processing  (ADP)  account- 
ing systems  record  storage  and  production,  see  830  CMR 
62C.25.1(2)(b).  For  information  on  micrographic  (including  micro- 
film and  microfiche)  retention  and  reproduction  of  records,  see 
830  CMR  62C.25.1(2)(a).  For  information  on  the  reproduction 
of  a  "return"  (including  supporting  schedules)  or  an  "official  De- 
partment form,"  see  TIR  91-6,  Reproduction  of  Department  of 
Revenue  Forms. 


Mitchell  Adams 
Commissioner  of  Revenue 
March  9,  1995 


Enf 
Issi 


Dir( 

Ithe 
h\ 
srtt 
lepfK 
posei 
Mn 
tyth! 

mi 
perse 

Dis 

GLi 
paid, 
land! 
bans 
oipy 
ertyi 
teroe 
dolla 
6.21 
cess 

iigt 
amo^ 
le[ 


enlo 


Deeds  Excise  qqv£rnmeNT  DOCUMENTS 

DOR  Directive  95^'''' 

 JUL  25  1995  
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Enforcement  of  the  Deeds  Excise 
Issue: 

How  does  the  Department  of  Revenue  enforce  the  deeds  excise? 

Directive: 

If  the  Department  determines  that  the  full  amount  of  deeds  ex- 
cise has  not  been  paid,  a  Notice  of  Intention  to  Assess  will  be 
sent  to  the  person  to  be  assessed.  That  person  (or  the  person's 
representative)  may  request  a  conference  concerning  the  pro- 
posed assessment  within  thirty  days.  After  thirty  days  (and  fol- 
lowing consideration  of  any  relevant  evidence  timely  presented 
by  the  taxpayer),  the  deeds  excise  will  be  assessed  and  collected 
by  the  Department  in  the  same  manner  as  other  taxes.  If  the  per- 
son assessed  continues  to  disagree  that  the  excise  is  due,  that 
person  may  file  an  application  for  abatement  on  Form  CA-6. 

Discussion  of  Law: 

G.L.  c.  64D,  §  1 ,  provides  that  there  shall  be  levied,  collected  and 
paid  an  excise  upon  a  "deed,  instrument,  or  writing,  whereby  any 
lands,  tenements  or  other  realty  sold  shall  be  granted,  assigned, 
transferred  or  otherwise  conveyed  to,  or  vested  in,  the  purchaser 
or  purchasers  ...  when  the  consideration  of  the  interest  or  prop- 
erty conveyed,  exclusive  of  the  value  of  any  lien  or  encumbrance 
remaining  thereon  at  the  time  of  sale,  exceeds  one  hundred 
dollars.  The  rate  of  the  excise  (except  for  Barnstable  county)  is 
$2.28  per  $500.00  of  consideration  (or  fraction  thereof)  in  ex- 
cess of  $100.00.^  The  deeds  excise  is  self-assessed  and  paid 
by  the  person  who  makes  or  signs  the  deed,  instrument  or  writ- 
ing by  affixing  adhesive  stamps  to  the  document  in  the  proper 
amount.  G.L.  c.  64D,  §  2.  The  adhesive  stamps  are  prepared  by 
the  Department  and  sold  through  the  registries  of  deeds.  G.L.  c. 
64D,  §  3. 

The  Commissioner  of  Revenue  is  charged  with  administering  and 
enforcing  the  deeds  excise.  G.L.  c.  64D,  §  6.  In  connection  with 
any  conveyance  or  transfer  subject  to  the  deeds  excise,  he  may 
investigate  and  ascertain  whether  the  proper  excise  was  paid. 


University  of  Massachusetts 
DepositofV  Copy 


For  this  purpose,  any  relevant  books,  papers,  records  or  memo- 
randa must  be  produced  upon  request.  Failure  of  any  party  to  per- 
mit such  inspection,  or  failure  to  preserve  such  records  for  two 
years  from  the  date  of  the  transaction,  or  making  false  entries  in 
such  records  shall  be  punished  by  a  fine  of  not  less  than  five 
hundred  nor  more  than  five  thousand  dollars,  or  by  imprisonment 
for  not  less  than  three  months  nor  more  than  two  years,  or  both. 
Id.  In  addition,  any  person  who  signs  and  delivers  to  a  purchaser 
any  deed,  instrument  or  writing  which  does  not  have  the  required 
deeds  excise  stamps  affixed  shall  be  subject  to  a  penalty  not  ex- 
ceeding one  hundred  dollars.  G.L.  c.  64D,  §  6A.  Also  see  pen- 
alties for  false  affixation  of  deeds  excise  stamps,  illegal  removal 
of  stamps,  and  fraudulent  use  of  stamps  provided  by  G.L.  c.  64D, 
§§  7,  8,  and  9. 

The  tax  administration  provisions  of  General  Laws  Chapter  62C 
apply  to  taxes  imposed  under  Chapter  64D,  the  deeds  excise. 
G.L.  c.  62C,  §  2.  If  the  Commissioner  determines  that  the  full 
amount  of  any  tax  has  not  been  assessed  or  deemed  to  be 
assessed,  that  tax  may  be  assessed  with  interest,  first  giving 
notice  of  intention  to  the  person  being  assessed.  G.L.  c.  62C, 
§  26.  Penalties  for  late  payment  of  tax  and  failure  to  pay  following 
assessment  may  also  be  assessed.  See  G.L.  c.  62C,  §§  33(b) 
and  33(c).  Any  person  aggrieved  by  an  assessment  of  the  deeds 
excise  may  file  an  application  for  abatement  within  three  years 
from  the  date  of  the  deed,  instrument  or  writing,  two  years  from 
the  date  the  tax  was  assessed  or  deemed  to  be  assessed,  or  one 
year  from  the  date  of  payment,  whichever  is  later.  See  G.L.  c. 
62C,  §  37. 


Mitchell  Adams 
Commissioner  of  Revenue 
May  9,  1995 


1.  The  rate  established  by  G.L.  c.  64D,  §  1,  was  increased  by  a  14%  surcharge  imposed  by  St.  1969,  c.  546,  §  23.  The  rate  in  Barn- 
stable County  (including  the  surcharge)  is  $1 .71  per  $500.00  of  consideration  (or  fraction  thereof)  in  excess  of  $1 00.00. 
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Univarsiti  ot  Massachusetts 
Deeds  Excise  on  TVansfers  of  Beneficial  Interesis  i^eH^^'^'^^  TVusts 
Introduction: 

Title  to  real  estate  in  Massachusetts  may  be  taken  in  the  name 
of  a  nominee  trust.  The  Massachusetts  nominee  trust  is  based 
in  common  law  and  has  been  described  as  creating  a  principal- 
agent  rather  than  a  true  trustee-beneficiary  relationship.  See 
Apahouser  Lock  and  Security  Corporation  v.  Carvelli,  528  N.E. 
2d  133  (Mass.  App.  Ct.  1988).  Generally,  in  a  nominee  trust  ar- 
rangement, the  names  of  the  beneficiaries  are  set  forth  on  an 
unrecorded  schedule  of  beneficial  interests,  the  trustees  act  only 
as  directed  by  the  beneficiaries,  and  the  beneficiaries  may  termi- 
nate the  trust  at  any  time.  A  sale  of  real  estate  held  by  a  nomi- 
nee trust  may  be  accomplished  by  an  assignment  of  beneficial 
interests  accompanied  by  the  resignation  of  the  trustee  and  ap- 
pointment of  a  successor  trustee. 

issue: 

Are  sales  and  transfers  of  beneficial  interests  in  nominee  trusts 
for  consideration  in  excess  of  one  hundred  dollars  subject  to  the 
deeds  excise? 

Directive: 

Sales  and  transfers  of  beneficial  interests  in  nominee  trusts  for 
a  consideration  in  excess  of  one  hundred  dollars  are  subject  to 
the  deeds  excise.  The  excise  stamps  should  be  affixed  to  the  as- 
signments of  beneficial  interest,  whether  or  not  these  documents 
are  recorded. 

Discussion  of  Law: 

G.L.  c.  64D,  §  1 ,  provides  that  there  shall  be  levied,  collected  and 
paid  an  excise  upon  a  "deed,  instrument,  or  writing,  whereby  any 
lands,  tenements  or  other  realty  sold  shall  be  granted,  assigned, 
transferred  or  otherwise  conveyed  to,  or  vested  in,  the  purchaser 
or  purchasers  ...  when  the  consideration  of  the  interest  or  prop- 
erty conveyed,  exclusive  of  the  value  of  any  lien  or  encumbrance 
remaining  thereon  at  the  time  of  sale,  exceeds  one  hundred  dol- 
lars." Thus,  under  the  statute,  an  excise  is  due  upon  any  instru- 
ment or  writing  transferring  an  interest  in  real  estate;  the  excise 
is  not  restricted  to  "deeds."  Moreover,  the  excise  is  not  limited  to 
deeds,  instruments,  or  writings  that  will  be  recorded. 

in  cases  involving  nominee  trusts,  Massachusetts  courts  have 
often  looked  behind  the  nominee  trust  entity  and  treated  the  ben- 


eficial owner  as  the  true  owner  of  the  real  estate.  The  Supreme 
Judicial  Court  ruled  that  "where  a  statutory  limitation  on  dam- 
ages protects  the  beneficiary  of  a  nominee  trust,  ...  the  benefi- 
ciary reasonably  can  be  regarded  as  the  true  owner,  and  the 
limitation  should  apply  to  property  held  in  trust  for  the  benefi- 
ciary." See  Morrisson  v.  Lennett,  415  Mass.  857,  616  N.E.2d  92 
(1993).  The  SJC  has  also  ruled  that  real  estate  trusts  in  which 
the  beneficiary  has  complete  control  of  the  trust  property  may 
be  disregarded  for  personal  income  tax  purposes,  thereby  per- 
mitting the  beneficial  owner  to  deduct  losses  associated  with 
the  real  estate  on  his  personal  income  tax  return.  See  Bertram 
A.  Dnjkerv.  State  Tax  Commission,  374  Mass.  198,  372  N.E.2d 
208  (1978). 

In  determining  if  the  deeds  excise  is  applicable,  the  Department 
has  previously  looked  at  the  substance  rather  than  the  form  of 
a  transaction.  In  Letter  Ruling  90-1,  the  Department  ruled  that 
transfers  of  ownership  of  cooperative  apartments  are  subject  to 
deeds  excise.  The  substance  of  the  transaction  (stock  transfer 
and  proprietary  lease  to  the  new  owner)  is  the  right  to  occupy  a 
specific  apartment  with  maximum  incidents  of  ownership.  The 
transaction  is  therefore  subject  to  the  deeds  excise,  even  though 
title  to  the  real  estate  remains  with  the  corporation,  and  the  pro- 
prietary lease  may  not  be  recorded.  See  also  LR  79-52,  in  which 
the  Department  ruled  that  leases  for  very  extended  periods  are 
subject  to  the  deeds  excise. 

Similarly,  looking  behind  the  nominee  trust  entity,  the  substance 
of  a  sale  and  assignment  of  beneficial  interests  in  a  nominee 
trust  is  to  transfer  incidents  of  ownership  of  the  real  estate  to 
the  new  beneficial  owners.  Such  an  assignment  for  a  consider- 
ation in  excess  of  one  hundred  dollars  is  therefore  subject  to 
the  excise  on  deeds,  instruments,  or  whtings  imposed  by  G.L. 
c.  64D,  §  1. 


Mitchell  Adams 
Commissioner  of  Revenue 
May  9,  1995 
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issue: 

May  an  individual  debtor  in  a  Chapter  7  or  Chapter  11  bank- 
ruptcy case,  who  must  split  the  taxable  year  for  state  income  tax 
purposes  in  any  event,  make  an  election  pursuant  to  §  1398(d) 
of  the  Internal  Revenue  Code  to  split  the  federal  taxable  year 
in  which  the  bankruptcy  case  is  filed  into  two  taxable  years,  and 
file  r\/lassachusetts  returns  that  reflect  that  election? 

Directive: 

Yes,  an  individual  debtor  may  file  Massachusetts  income  tax  re- 
turns in  which  the  taxable  year  for  state  income  tax  purposes  is 
split  into  two  taxable  years,  reflecting  the  §  1398(d)  election  as 
shown  on  the  debtor's  federal  returns.  However,  if  an  individual 
debtor  does  not  elect  to  split  the  federal  taxable  year  pursuant 
to  §  1398(d),  that  debtor  must  still  file  Massachusetts  income  tax 
returns  reflecting,  for  state  tax  purposes,  that  the  taxable  year  in 
which  the  bankruptcy  case  is  filed  is  split  into  two  taxable  years 
pursuant  to  the  provisions  of  the  Bankruptcy  Code. 

Discussion  of  Law: 
Internal  Revenue  Code 

The  Internal  Revenue  Code  applies  only  to  federal  taxes.  Sec- 
tion 1398  of  the  Internal  Revenue  Code  (26  U.S.C.  §  1398)  ap- 
plies to  any  case  under  Chapter  7  (liquidations)  or  Chapter  11 
(reorganizations)  of  Title  11  of  the  United  States  Code  (the 
"Bankruptcy  Code")  in  which  the  debtor  is  an  individual.  Under 
this  provision,  the  debtor  may  elect  to  treat  the  taxable  year  in 
which  the  debtor  files  a  petition  for  relief  as  two  taxable  years, 
"the  first  of  which  ends  the  day  before  the  commencement  date, 
and  the  second  of  which  begins  on  the  commencement  date." 
§  1398(d)(2)(A).  The  commencement  date  is  the  day  on  which 
the  case  under  Title  11  of  the  United  States  Code  commences. 
§  1398(d)(3). 

Bankruptcy  Code 

The  Bankruptcy  Code  (Title  11  of  the  United  States  Code)  con- 
tains special  tax  provisions  applicable  to  "any  State  or  local 
law  imposing  a  tax  on  or  measured  by  income...."  11  U.S.C. 
§§  728(a);  1146(a).  For  the  purposes  of  these  sections,  "[t]he 
taxable  period  of  a  debtor  that  is  an  individual  shall  terminate  on 
the  date  of  the  order  for  relief  under  this  chapter,  unless  the  case 
was  converted  [under  other  sections]  of  this  title."  Id.  The  date  of 
the  "order  for  relief  is  usually  the  date  the  bankruptcy  petition  is 
filed  with  tiie  bankruptcy  court.  See  11  U.S.C.  §§  301;  303;  see 
also  Federal  Rules  of  Bankruptcy  Procedure  1013  and  1011. 

Under  the  provisions  of  the  Bankruptcy  Code,  then,  the  determi- 
nation of  taxable  years  for  state  income  taxes  requires  that  the 
taxable  year  of  an  individual  debtor  be  split  such  that  the  first  tax- 
able year  will  usually  end  on  the  date  when  the  bankruptcy  peti- 
tion IS  filed,  and  the  second  taxable  year  will  usually  begin  the 
day  after  the  bankruptcy  petition  is  filed. 

Interplay  Between  the  Two  Codes 

The  taxable  years  for  state  income  taxes  under  the  Bankruptcy 
Code  do  not  correspond  precisely  with  those  of  the  Internal  Rev- 


enue Code.  Because  of  this  discrepancy,  a  taxpayer  is  potentially 
responsible  for  filing  state  income  tax  returns  which  reflect  tax- 
able periods  different  from  the  federal  taxable  periods  in  the  year 
in  which  the  bankruptcy  case  is  filed. 

That  Congress  did  not  intend  such  an  unwieldy  result  in  the  case 
of  a  taxpayer  who  makes  the  §  1398(d)  election  is  amply  dem- 
onstrated by  the  legislative  history  of  the  Bankruptcy  Reform  Act, 
where  the  intent  was  to  minimize  discrepancies  between  the 
Internal  Revenue  Code  and  the  Bankruptcy  Code  by  making 
"tax  considerations  as  nearly  neutral  as  possible  in  determining 
whether  or  not  a  taxpayer  should  file  a  bankruptcy  petition."  See 
6  Norton  Bankruptcy  Law  and  Practice  2d,  §  1 28. 1 . 

To  implement  this  neutrality,  bankruptcy  provisions  in  the  Reform 
Act  were  drafted  "entirely  in  terms  of  federal  income  tax  con- 
cepts." Norton,  supra.  In  addition,  the  special  state  and  local  tax 
provisions  of  the  Bankruptcy  Code  were  slated  to  be  deleted  due 
to  the  lack  of  complementary  provisions  applicable  to  federal 
taxes;  that  they  were  included  in  the  final  version  of  the  Reform 
Act  appears  to  have  been  an  oversight.  Id.  (See  United  States 
V.  Ron  Pair  Enterprises,  Inc.,  109  S.Ct.  1026,  489  U.S.  235, 
L.  Ed.  2d  290  (1989),  rev'g  828  F.2d  367  (6th  Cir.1987)  ("The 
plain  meaning  of  legislation  should  be  conclusive  except  in  the 
'rare  cases  [in  which]  the  literal  application  of  a  statute  will  pro- 
duce a  result  demonstrably  at  odds  with  the  intention  of  its 
drafters.'  Griffin  v.  Oceanic  Contractors,  Inc.,  458  U.S.  564,  571, 
S.Ct.  3245,  3250,  73  L.Ed.2d  973  (1982).  In  such  cases,  the  in- 
tention of  the  drafters,  rather  than  the  strict  language,  controls. 
Ibid.")  Id.  at  1031.) 

Conclusion: 

If  an  individual  debtor  makes  a  §  1398(d)  election  on  his  or  her 
federal  return,  the  debtor's  Massachusetts  return  may  reflect  that 
election.  In  this  situation,  for  state  income  tax  purposes  the  first 
taxable  year  will  end  (as  will  the  first  federal  taxable  year)  on 
the  day  before  the  bankruptcy  case  commences,  and  the  sec- 
ond taxable  year  will  begin  (as  will  the  second  federal  taxable 
year)  on  the  day  the  bankruptcy  case  commences. 

If  an  individual  debtor  does  not  make  a  §  1398(d)  election  on  his 
or  her  federal  return,  the  debtor  must  still  split  the  taxable  year 
in  which  the  bankruptcy  case  is  filed  into  two  taxable  years,  for 
Massachusetts  income  tax  purposes,  pursuant  to  the  provisions 
of  the  Bankruptcy  Code.  In  this  situation,  for  state  income  tax 
purposes  the  first  taxable  year  will  usually  end  on  the  day  the 
bankruptcy  case  commences,  and  the  second  taxable  year  will 
usually  begin  the  day  after \he  bankruptcy  case  commences. 


Mitchell  Adams 
Commissioner  of  Revenue 
May  9,  1995 
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GOVE.xI^ivlENT  DOCUMENTS 
COLLECTION 

NOV  0  8  1995    Corporate  Excise 

University  cW^cVi./;|u*  aDirective  95-7 

 Ucjcj.tcry  Copy  _ 


Massachusetts 
Department  of 
Revenue 


Foreign  Corporations  Using  Massachusetts  Roads  to  Transport  Goods: 
What  Constitutes  Substantial  Nexus? 


Introduction: 

A  foreign  corporation  which  frequently  uses  Massachusetts  roads 
to  transport  goods  has  nexus  for  corporate  excise  purposes  and 
must  file  a  Massachusetts  corporate  excise  return  and  apportion 
income  to  Massachusetts.  Such  corporations  include,  but  are  not 
limited  to,  corporations  which  deliver  goods  for  other  businesses, 
such  as  motor  carriers,  or  corporations  which  use  Massachusetts 
roads  to  deliver  their  own  goods.  The  purpose  of  this  directive  is 
to  quantify  the  frequency  of  use  of  Massachusetts  roads  during 
a  tax  year  which  will  create  substantial  nexus  for  corporate  excise 
purposes. 

Issue: 

When  a  foreign  corporation  uses  Massachusetts  roads  to  trans- 
port goods,  what  is  the  threshold  level  of  activity  which  will  create 
substantial  nexus? 

Directive:   

A  foreign  corporation  which  uses  Massachusetts  roads  to  trans- 
port goods  will  have  substantial  nexus  for  corporate  excise  pur- 
poses if,  during  the  course  of  the  tax  year,  it: 

(1)  makes  more  than  twelve  pickups,  deliveries,  trips  through 
Massachusetts  without  pickup  or  delivery,  or  any  combinatiat 
thereof  totaling  more  than  twelve,  or 

(2)  is  otherwise  doing  business  in  Massachusetts. 

As  illustrated  in  the  examples  below,  a  pickup  and  delivery  of 
goods  at  the  same  time  and  location  in  Massachusetts  is  counted 
as  one  event  A  trip  through  Massachusetts  wittiout  pickup  or  de- 
livery of  goods  is  defined  as  any  use  of  the  Massachusetts  roads 
whk:h  generally  begins  when  a  motor  vehrcle  enters  Massachu- 
setts and  ends  when  the  vehicle  leaves  Massachusetts. 

Discussion  of  Law: 

Generally,  a  corporation  that  wishes  to  fill  an  order  for  the  sale 
of  tangible  goods  in  Massachusetts  by  truck  from  a  point  out- 
side the  state  has  the  option  of  using  a  motor  carrier'  or  making 
delivery  in  the  corporation's  private  vehicles.^  The  Depart- 
ment's regulation  on  Corporate  Nexus,  830  CMR  63.39.1(10) 
concludes  that  a  corporation  whose  tnjcks  "frequently  transport 
goods  over  the  roads  of  Massachusetts'  has  substantial  nexus 
for  corporate  excise  purposes.  Also  see  Letter  Ruling  83^. 
However,  neither  the  regulation  nor  the  ruling  defines  the  level 
of  activity  whk;h  constitutes  Irequenf  use  of  Massachusetts 
roads  and  therefore  creates  substantial  nexus  for  corporate  ex- 
cise purposes. 

When  reviewing  the  constltutwnality  of  state  taxes,  the  Supreme 
Court  has  applied  a  four-pronged  test  Under  that  test  a  tax  is 
valkj  if  It  is  applied  to  an  activity  with  a  substantial  nexus  to  the 
teudng  state,  is  fairly  app>ortioned,  does  not  discriminate  against 
interstate  commerce,  and  is  fairty  related  to  the  servfces  pro- 


vided by  the  taxing  state.  Complete  Auto  Transit,  Inc.  v.  Brady. 
430  U.S.  274  (1977).  The  requirement  of  "substantial"  nexus 
recognizes  that  some  activities  are  too  trivial  or  incidental  to 
create  a  connection  with  the  taxing  state.  The  Supreme  Court  has 
held  that  more  than  a  "slightest  presence"  is  constitutionally  re- 
quired in  order  to  create  corporate  nexus.  National  Geographic 
Society  v.  California  Board  of  Equalization,  430  U.S.  551  (1977). 
The  Supreme  Court  has  also  recently  ailed  that  some  de  min- 
imis standard  is  required  in  determining  what  activities  beyond 
those  protected  by  PL.  86-272'  will  create  corporate  nexus.  Wis- 
consin Department  of  Revenue,  Petitioner  v.  William  Wrigley,  Jr. 
Co.,  112  S.Ct  2447  (1992). 

Although,  the  extent  of  contacts  with  a  state  required  to  form 
substantial  nexus  is  a  factual  determination  which  generally 
must  be  made  on  a  case-by-case  basis,  the  Department  is  is- 
suing this  directive  to  set  clear  standards  for  certain  activities 
of  foreign  corporations,  which  in  the  Department's  opinion,  lend 
themselves  to  the  application  of  a  quantitative  standard.  This- 
directive  applies  only  to  the  corporate  excise  obligations  of  for- 
eign corporations  whose  sole  unprotected  activity  in  the  state 
is  the  use  of  Massachusetts  roads  to  transport  goods,  as  de- 
scribed herein.  Other  activities  performed  in  Massachusetts  may 
create  substantial  nexus  when  performed  fewer  than  twelve 
times  per  year.  Examples  of  such  other  activities  include,  but 
are  not  limited  to,  those  described  in  the  Department's  regula- 
tion on  Corporate  Nexus,  830  CMR  63.39.1(4)  and  830  CMR 
63.39(5)(d).  In  particular,  the  twelve-trip  mie  stated  in  this  Di- 
rective does  not  apply  to  corporations  that  install  or  supervise 
the  installation  of  the  goods  they  deliver  in  Massachusetts. 

Examples: 
Example  1 

Gardenco  Inc.  (Gardenco),  a  dealer  in  large  garden  equipment 
located  in  New  Hampshire,  sells  to  landscape  and  garden  con- 
tractors as  well  as  to  retail  stores.  When  Gardenco  delivers  a 
new  machine  to  a  customer,  it  may  also  pick  up  one  or  more 
used  machines,  in  trade  or  for  overtiaul  and  repair,  or  both.  Dur- 
ing a  tax  year,  Gardenco's  trucks  traveled  to  Rhode  Island  four 
times.  Each  of  those  times,  its  truck  traversed  Massachusetts 
roads  going  southbound  to  Rhode  Island  and  traversed  Mass- 
achusetts roads  going  Northbound  on  its  return  to  New  Hamp- 
shire. During  the  course  of  the  tax  year,  Gardenco  also  . made 
three  deliveries  to  Massachusetts  customers  and,  at  the  same 
time,  picked  up  equipment  from  each  of  these  three  Massachu- 
setts customers.  Gardenco  was  not  otherwise  doing  business 
in  Massachusetts.  Gardenco  does  not  have  substantial  nexus  for 
corporate  excise  purposes,  since  ttie  combination  of  eight  trips 
through  Massachusetts  without  pk:kup  or  delivery,  plus  pickups 
and  deliveries  at  three  locations  totals  eleven.  Therefore,  Gar- 
denco  Is  not  required  to  file  a  Massachusetts  corporate  excise 
retum  for  this  tax  year. 
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Example  2   

During  a  tax  year,  Gardenco  (described  in  Example  1)  sent  its 
truck  to  Massachusetts  twice,  in  May  and  November,  to  deliver 
and  pick  up  garden  equipment.  On  the  May  trip,  it  delivered 
equipment  to  seven  Massachusetts  branch  locations  of  a  home 
improvement  store.  On  the  November  tnp,  it  picked  up  unsold 
equipment  at  the  same  seven  branch  store  locations.  Gardenco 
was  not  othenwise  doing  business  in  Massachusetts.  Since  the 
combination  of  pickups  and  deliveries  at  fourteen  locations  dur- 
ing the  tax  year  exceeds  the  threshold,  Gardenco  has  substan- 
tial nexus  and  must  file  a  Massachusetts  corporate  excise  return 
for  this  tax  year. 

Example  3    _ 

Mid-Atlantic  Trucking,  Inc.  (Mid-Atlantic)  is  a  motor  carrier  incor- 
porated in  Delaware.  During  a  tax  year,  Mid-Atlantic's  tnjcks 
made  seven  round  trips  from  Baltimore  to  Albany.  On  six  of  the 
trips,  Mid-Atlantic's  truck  traversed  Massachusetts  twice.  On 
one  trip  the  truck  traveled  through  Massachusetts  on  the  way 
to  Albany,  but  returned  to  Baltimore  by  a  route  outside  of  Mass- 
achusetts. Mid-Atlantic  was  not  othenwise  doing  business  in 
Massachusetts.  Since  Mid-Atlantic's  taicks  have  made  a  total 
of  thirteen  trips  on  Massachusetts  roads,  the  corporation  has 


substantial  nexus  and  must  file  a  Massachusetts  corporate  ex- 
cise return  for  this  tax  year. 

Example  4 

Home  Furnishings,  Inc.  (Home  Furnishings),  a  Rhode  Island 
corporation,  makes  ten  deliveries  of  furniture  to  customers  in 
Massachusetts  during  the  tax  year.  The  corporation's  only  other 
activities  in  Massachusetts  are  protected  solicitation  under  P.L. 
86-272.  Home  Furnishings'  trucks  have  made  no  other  use  of 
Massachusetts  roads  and  the  corporation  has  engaged  in  no 
other  unprotected  activity  in  the  state.  Since  the  vendor  has  only 
made  ten  deliveries  in  Massachusetts  during  the  course  of  the 
tax  year,  this  unprotected  activity  is  considered  de  minimis  for 
corporate  excise  purposes.  Home  Furnishings  is  not  required  to 
file  a  Massachusetts  corporate  excise  return  for  this  tax  year. 


Mitchell  Adams 
Commissioner  of  Revenue 
July  12,  1995 


1  A  motor  carrier  means  any  business  entity  that  engages  in  the  carriage  of  passengers  or  freight  for  compensation,  on  the  publ^ 
roads  or  highways.  See  830  CMR  63.38.3.  This  term  generally  encompasses  lor-hire'  carriers  such  as  common  earners  and  contraa 
carriers  as  defined  in  the  Interstate  Commerce  Act  See  49  U.S.C.  §§  10102(14).  10102(15).  10102(16)(B). 
2.  See  definition  of  motor  private  earner  in  49  U.S.C.  10102(17). 

3  P.L  86-272  15  U.S.C.  §  381.  prohibits  a  state  from  taxing  the  income  of  a  corporation  whose  only  business  activities  in  the  state 
consist  of  -solicitation  of  orders'  for  tangible  goods,  provided  that  the  orders  are  sent  outside  the  state  for  approval  and  the  goods 
are  shipped  or  delivered  from  out-of-state. 
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Alcoholic  Beveragep;]vp„,i,i£f^T  documen't^^  

DOR  Directive  ^s'^^^  ^ 

—  NOV  0  8 


Revenue 


Sales  of  Alcoholic  Beverages  by  Veterans'  O^^pn^a^^^^ 


Introduction: 

Certain  organizations  that  do  not  pay  corporate  excise  but  that 
do  sell  alcoholic  beverages  are  subject  to  tax  under  G.L.  c.  63A. 
Chapter  63A  imposes  an  entity  level  tax  based  on  a  taxpayer's 
gross  receipts  realized  from  the  sale  of  alcoholic  beverages.  To 
the  extent  that  a  chartered  veterans'  organization  sells  such  tjev- 
erages  to  its  members  and  guests  at  member  functions,  the  or- 
ganization is  excluded  from  the  definition  of  'laxpayer"  subject 
to  tax  under  chapter  63A. 

Facts: 

The  Post,  a  chartered  veterans'  organization,  holds  functions 
for  its  members  and  guests  only  ("member  functions")  at  which 
alcoholic  beverages  are  served.  The  Post  also  rents  out  a  func- 
tion room  located  in  its  facility  for  "non-member  functions"  at  which 
the  Post  sells  alcoholic  beverages. 

Issue: 

How  is  the  exemption  afforded  under  G.L.  c.  63A,  §  2  affected  by 
sales  of  alcoholic  beverages  by  the  Post  to  attendees  of  non- 
member  functions? 

Directive: 

If  the  Post  rents  or  loans  out  its  facility  for  non-memt)er  functions, 
the  Chapter  63A  excise  is  calculated  oh  the  basis  of  the  gross 
receipts  from  the  sale  of  alcoholic  beverages  sold  at  non-mem- 
ber functions  only,  provided  that  the  Post  keeps  separate  rec- 
ords of  the  sale  of  alcoholic  beverages  sold  at  memt>er  functions 
and  non-member  functions.  If  separate  records  are  not  kept,  then 
the  Chapter  63A  excise  is  based  on  all  sales  of  alcoholic  bev- 
erages by  the  Post. 

Discussion  of  Law: 
A.  General 

Certain  corporations,  associations,  and  organizations  that  do 
not  pay  corporate  excise  but  that  do  sell  alcoholic  beverages 
are  subject  to  tax  under  G.L.  c.  63A.  General  Laws  Chapter 
63A,  section  2  imposes  an  entity  level  tax  of  one  half  of  one  per- 
cent of  a  taxpayer's  gross  receipts  realized  from  the  sale  of  al- 
coholic beverages.  "Taxpayer"  is  defined  as  every  corporation, 
association  or  organization  which  is  licensed  by  any  city  or 
town  to  sell  alcoholic  beverages,  except  a  corporation  subject  to 
tax  under  the  provisions  of  G.L.  c.  63  and  a  chartered  veterans' 
organization  maintaining  quarters  for  the  exclusive  use  of  its 
members.  See  G.L.  c.  63A,  §  1(c)(2).  - 

As  long  as  separate  records  are  kept,  a  veterans'  organization 
may  treat  its  receipts  from  sales  of  alcoholic  beverages  at  non- 
member  functions  as  separate  and  distinct  from  receipts  from 
such  sales  at  its  functions  that  are  exclusively  for  members 
and  members'  guests.  If  separate  records  are  kept,  only  the  re- 


ceipts from  alcoholic  beverages  sold  at  non-member  functions 
will  be  included  in  the  measure  of  the  excise  under  Chapter  63A. 
If  separate  records  are  not  kept  however,  receipts  from  all  sales 
of  alcoholic  beverages  by  the  veterans'  organization  will  be  in- 
cluded in  the  calculation  of  the  veterans'  organization's  Chap- 
ter 63A  excise,  regardless  of  the  type  of  function.    ~  - 

B.  Examples  of  Member  and  Non-Member — 
Functions 

The  following  are  examples  of  common  member  and  non- 
member  functions. 

1)  A  Post  function  that  is  open  to  the  public  is  considered  a 
non-member  function. 

2)  When  the  Post  function  room  is  used  by  a  member  for  per- 
sonal or  business  purposes,  such  as  for  a  family  party,  wed- 
ding reception,  business  event  or  other  private  occasion,  the 
use  of  the  room  is  considered  to  be  for  a  non-member  function, 
whether  or  not  the  member  pays  a  fee  for  the  use  of  the  room 
and  whether  or  not  other  Post  members  attend. 

3)  When  the  Post  facility  is  rented  or  loaned  out  to  another 
chartered  veterans'  organization  for  a  function  that  includes 
only  members  of  that  organization  and  their  guests,  or  com- 
bined members  and  guests  of  the  two  organizations,  the  func- 
tion is  considered  a  member  function  whether  or  not  a  fee  is 
charged  for  the  use  of  the  facility. 

4)  When  the  Post  facility  is  rented  or  loaned  out  for  a  non- 
member  function  at  which  no  alcohol  will  be  sold,  the  calculation 
of  the  Post's  chapter  63A  excise,  if  any,  is  not  affected. 

5)  if  the  Post  has  an  auxiliary  organization,  such  as  a  group  con- 
sisting of  the  spouses  of  members  of  the  Post,  such  auxiliary 
members  are  considered  members  of  the  Post,  for  purposes  of 
this  Directive. 

C.  Conclusion 

If  the  Post  rents  or  loans  out  its  facility  for  non-member  functions 
but  keeps  separate  books  and  records  of  the  sale  of  alcoholic 
beverages  sold  at  member  functions  and  non-member  func- 
tions, the  Chapter  63A  excise  is  calculated  on  the  basis  of  the 
gross  receipts  from  the  sale  of  alcoholic  beverages  sold  at  non- 
member  functions  only. 


Mitchell  Adams 
Commissioner  of  Revenue 
July  12.  1995 
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DOR  Directive  95-§ 


Revenue 


 loiVcfsity  cf  Massac , 

Licxs.tcry  Cop; 

Tax  Treatment  of  Scholarships  and  Grants  for  Residents  and 
Non-Residents  of  Massachusetts=  


Facts  1: 

Taxpayer  Jones  is  an  undergraduate  student  at  a  university  located 
in  Massachusetts.  Taxpayer  Jones  receives  a  scholarship  cover- 
ing his  tuition,  fees,  and  living  expenses  incurred  as  a  student  at 
the  university.  Taxpayer  Jones  is  a  resident  of  Massachusetts. 

issue  1:   

To  what  extent  are  scholarships  and  grants  includable  in  the  gross 
income  of  a  Massachusetts  resident  for  Massachusetts  personal 
income  tax  purposes? 


Directive  1;  -_— -r-^. 

Scholarship  and  grant  amounts  are  included  in  Massachusetts 
gross  income  to  the  extent  that  they  are  included  in  federal  gross 
income  under  Intemal  Revenue  Code  §  117.  Amounts  that  are 
not  so  included  are  not  taxable  in  Massachusetts.  G.L.  c.  62,  §  2. 
"Qualified  scholarship"  amounts  are  excluded  from  both  federal 
and  Massachusetts  gross  income  and  are  not  subject  to  Mass- 
achusetts personal  income  tax. 

Facts  2: 

Taxpayer  Smith  is  a  graduate  student  at  a  university  located  in 
Massachusetts.  Taxpayer  Smith  receives  a  stipend  or  grant  cov- 
ering her  tuition,  fees  and  living  expenses  while  she  is  a  student 
at  the  university.  Taxpayer  Smith  is  required  to  teach  in  retum 
for  the  grant.  Taxpayer  Smith  is  not  a  resident  of  Massachusetts. 

Issue  2: 

To  what  extent  are  scholarships  and  grants  includable  in  ttie  tax- 
able income  of  a  Massachusetts  non-resident  for  Massachusetts 
personal  income  tax  purposes? 

Directive  2: 

Scholarship  and  grant  amounts  that  are  derived  from  or  effec- 
tively connected  with  teaching,  research  or  other  services  car- 
ried on  by  a  non-resident  in  Massachusetts  are  includable  in  a 
non-resident's  federal  and  Massachusetts  gross  income  and 
therefore  taxable  under  G.L.  c.  62,  §  5A.  "Qualified  scholarship" 
amounts  are  excluded  from  both  federal  and  Massachusetts  gross 
income  whether  or  not  the  recipient  is  a  Massachusetts  resident. 

Discussion  of  Law 

A.  Federal  Law  ' 

Under  Intemal  Revenue  Code  ("I.R.C.")  Section  117,  federal 
gross  income  does  not  include  any  amount  received  as  a  "quali- 
fied scholarship"  by  an  individuail  who  is  a  candidate  for  a  degree 
at  an  educational  institution  as  described  in  I.R.C.  §  170(b)(1) 
(A)(ii).  A  qualified  scholarship  is  defined  as  "any  amount  received 
by  an  individual  as  a  scholarship  or  fellowship  grant  to  the  ex- 


tent the  individual  establishes  that,  in  accordance  with  the  con- 
ditions of  the  grant,  such  amount  was  used  for  qualified  tuition 
and  related  expenses."  I.R.C.  §  117(b)(2).  Qualified  tuition  and 
related  expenses  are  limited  to  tuition,  fees,  books,  supplies  and 
equipment  required  for  study.  Id.  Amounts  used  for  expenses 
such  as  room  and  board  or  other  living  expenses  are  not  con- 
sidered to  be  "qualified  tuition  and  related  expenses"  and  are 
not  excluded  from  federal  gross  income.  Anrtounts  received  by 
a  student  as  payment  for  teaching,  research,  or  other  services 
in  the  nature  of  part-time  employment  required  as  a  condition 
to  receiving  a  scholarship  or  grant  are  not  excluded  from  gross 
income.  Trees.  Reg.  §  1.117-2(a)(1);  I.R.C.  §  117(c). 

B.  Massachusetts  Law 

Massachusetts  gross  income  includes  all  items  included  in  fed- 
eral gross  income  as  defined  in  the  Intemal  Revenue  Code  as 
amended  and  in  effect  as  of  January  1 .  1 988,  unless  there  ex- 
ists a  specific  modification  in  the  Massachusetts  General  Laws 
which  includes  a  federally  excluded  item  or  excludes  a  feder- 
ally included  item  from  Massachusetts  gross  income.  G.L.  c-.  62, 
§  2.  Similarly,  items  that  are  excluded  from  federal  gross  income 
are  excluded  from  Massachusetts  gross  income. 

Since  qualified  scholarship  amounts  are  excluded  from  federal 
gross  income  under  I.R.C.  Section  117,  and  no  Massachusetts 
modification  applies,  such  amounts  aire  also  excluded  from  Mass- 
achusetts gross  income.  The  tax  treatment  of  such  amounts  is 
the  same  whether  the  taxpayer  is  a  resident  or  non-resident  of 
Massachusetts.  G.L.  c.  62,  §  2. 

Scholarship  and  grant  amounts  that  are  included  in  federal  gross 
income  under  I.R.C.  §  117  (such  as  amounts  for  living  expenses) 
similarly  are  also  includable  in  Massachusetts  gross  income  and 
are  taxable  under  G.L.  c.  62,  §  2(a)  when  paid  to  a  resident  of 
Massachusetts. 

For  non-residents,  however,  the  tax  treatment  of  scholarship  and 
grant  amounts  is  limited.  Non-residents  are  taxed  only  on  items 
of  gross  income  that  are  derived  from  or  effectively  connected 
with  any  trade  or  business,  including  1 )  any  employment  carried 
on  by  the  tsixpayer  in  the  commonwealth;  2)  the  participation  in 
any  lottery  or  wagering  transaction  within  the  commonwealth; 
or  3)  the  ownership  of  any  interest  in  real  or  tangible  personal 
property  located  in  the  commonwealth.  G.L  c.  62,  §  5A(a).  WhSe 
G.L.  62,  §  5A  mentions  items  of  gross  income  from  'sources 
within  the  commonwealth,"  the  statute  defines  "sources"  in  terms 
of  activities  that  occur  in  Massachusetts.  Therefore,  scholarship 
and  grant  amounts  that  are  derived  from  or  effectively  connected 
with  "teaching,  research  or  other  services"  carried  on  by  a  non- 
resident in  Massachusetts  are  includable  in  Massachusetts  gross 
income  and  subject  to  Massachusetts  personal  income  tax,  re- 
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gardless  of  whether  such  amounts  are  paid  by  a  granting  orga- 
nization located  within  or  without  Massachusetts.  The  location 
of  the  payor  or  grantor  is  irrelevant.  It  is  where  the  activities  are 
carried  on  by  the  grantee  that  determines  taxability  of  such 
amounts.  Scholarship  and  grant  amounts  that  are  received  by 
a  non-resident  and  specifically  designated  for  use  for  living  ex- 
penses, however,  are  not  subject  to  Massachusetts  personal 
income  tax,  since  they  are  not  connected  to  an  activity  specified 
in  G.L  c.  62,  §  SACa).  :  - 


Mitchell  Adams 
Commissioner  of  Revenue 


July  12. 1995 
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Corporate  Excise 

DOR  Directive  95-10 


Massachusetts 
Department  of 
Revenue 


Recapture  Adjustment  for  LIFO  Method  C  Corporations 
Converting  to  S  Corporation  Status. 


issue: 

When  is  the  LIFO  recapture  adjustment  included  in  federal  gross 
income  under  I.R.C.  §  1363(d)  reported  and  taxed  for  Mass- 
achusetts purposes? 

Directive: 

LIFO  method  C  corporations  converting  to  S  corporation  status 
must  make  a  LIFO  recapture  adjustment  in  accordance  with 
I.R.C.  §  1363(d).  The  adjustment  to  income  is  made  in  the  last 
taxable  C  corporation  year  before  the  first  taxable  year  in  which 
an  S  election  is  effective.  I.R.C.  §  1363(d)(1).  Any  resulting  Mass- 
achusetts tax  liability  must  be  paid  on  or  before  the  due  date 
for  filing  the  return  for  the  last  taxable  year  operated  as  a  C  cor- 
poration, determined  without  regard  to  any  extensions  of  time 
for  filing.  The  Massachusetts  tax  payments  may  not  be  spread 
over  a  four-year  period  as  provided  for  federal  purposes  under 
I.R.C.  §  1363(d)(2). 

Discussion  of  Law: 

Massachusetts  C  corporations  and  S  corporations  determine 
taxable  income  for  Massachusetts  tax  purposes  by  referring  to 
their  federal  gross  income  for  the  taxable  year.  M.G.L.  c.  63,  §§  30 
(C  corporations)  &  32D  (S  corporations).  Federal  gross  income 


includes  income  recognized  under  I.R.C.  §  1363(d)  as  a  LIFO  re- 
capture adjustment.  This  adjustment  is  required  for  LIFO  method 
C  corporations  that  convert  to  S  corporation  status  to  reflect  a 
change  in  the  way  inventory  is  valued.  The  adjustment  to  income 
is  made  in  the  last  taxable  C  corporation  year  before  the  first 
taxable  year  in  which  an  S  election  is  effective.  Accordingly, 
Massachusetts  gross  income  will  reflect  the  same  adjustment. 

I.R.C.  §  1363(d)(2)  provides  relief  from  the  resulting  federal  tax 
liability  by  spreading  the  tax  payments  attributable  to  the  LIFO 
recapture  adjustment  over  a  four-year  period.  Massachusetts 
has  no  corresponding  provision  for  spreading  the  state  tax  lia- 
bility. Thus,  although  there  is  federal  tax  payment  relief  under 
I.R.C.  §  1363(d)(2),  the  taxpayer  must  pay  the  entire  amount  of 
Massachusetts  tax  attributable  to  the  LIFO  recapture  adjustment 
with  the  filing  of  the  last  C  corporation  return. 


Mitchell  Adams 
Commissioner  of  Revenue 
September  27,  1995 
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Sales  and  Use  Tax 


DOR  Directive  95-11 


Massachusetts 
Department  of 
Revenue 


Exempt  Sales  of  Machinery,  Materials,  Tools  and  Fuel  to  Corporations 
During  Government  Mandated  Testing  Phase  of  Operations 


Facts: 

Newprod  Corporation  (Newprod)  has  developed  a  product  ready 
for  manufacture  that  is  an  item  of  tangible  personal  property. 
Under  federal  or  state  law,  Newprod  must  test  the  new  product 
before  it  can  be  sold  to  the  public.  During  this  testing  phase  of 
operations,  Newprod  purchases  several  pieces  of  machinery 
which  will  be  used  directly  and  exclusively  (and  certain  materi- 
als, tools  and  fuels  consumed  and  used  directly  and  exclu- 
sively) in  its  industrial  plant  in  the  actual  manufacture  of  the 
product  during  the  testing  phase  and  later  in  the  actual  manu- 
facture of  the  product  to  be  sold  as  soon  as  it  receives  govern- 
mental approval. 

Issue: 

Do  the  purchased  machinery,  materials,  tools  and  fuel  qualify 
for  the  exemption  under  G.L.  c.  64H,  §  6(r)  or  §  6(s),  despite  the 
delay  in  the  actual  manufacture  of  products  to  be  sold  because 
of  the  federal  or  state  mandated  testing  phase? 

Directive: 

Yes,  such  machinery,  materials,  tools  and  fuel  may  still  qualify 
for  sales  tax  exemption  under  G.L.  c.  64H,  §  6(r),  (s),  so  long  as 
the  machinery,  materials,  tools  and  fuel  otherwise  meet  the  re- 
quirements for  exemption  under  those  provisions.  The  interim 
use  for  such  testing  during  a  govemment  mandated  testing  phase 
of  operations  will  not  be  considered  an  intervening  or  disqualify- 
ing use,  provided  that  Newprod  follows  the  additional  procedural 
requirements  stated  at  the  end  of  this  Directive. 

Discussion  of  Law: 

Under  G.L.  c.  64H,  §  6(s),  sales  of  machinery,  or  replacement 
parts  which  are  "used  directly  and  exclusively  ...  in  an  indus- 
trial plant  in  the  actual  manufacture  of  tangible  personal  prop- 
erty to  be  sold  ...  "  are  exempt  from  the  sales  tax.  In  addition, 
under  G.L.  c.  64H,  §  6(r)  sales  of  materials,  tools  and  fuel  which 
"become  an  ingredient  or  component  part  of  tangible  personal 
property  to  be  sold  or  which  are  consumed  and  used  directly 
and  exclusively  ...  in  an  industrial  plant  in  the  actual  manufac- 
ture of  tangible  personal  property  to  be  sold  ..."  are  exempt 
from  the  sales  tax.  Some  corporations  may  be  required  under 
federal  or  state  law  to  conduct  product  testing  related  to  the 
safety  of  their  products,  or  for  other  similar  public  interest  rea- 
sons, before  they  receive  approval  from  the  govemment  to  man- 
ufacture and  sell  their  products  to  the  public  at  large.  In  such 
cases,  a  corporation  may  have  purchased  machinery  or  mate- 
rials, tools  and  fuel  to  be  used  in  manufacturing,  but  which  are 
used  first  in  the  government  required  testing  phase  of  its  oper- 
ations, before  its  actual  manufacturing  processes  have  begun. 
So  long  as  such  machinery,  materials,  tools  and  fuel  otherwise 
meet  the  requirements  for  exemption  under  G.L.  c.  64H,  §  6(r), 


(s),  and  the  procedural  requirements  of  this  Directive,  their  use 
in  connection  with  a  government  mandated  testing  phase  of  ope- 
rations will  not  be  considered  an  intervening  or  disqualifying  use 
that  precludes  exemption. 

Procedural  Requirements: 

To  qualify  property  for  exemption  under  this  Directive,  Newprod 
must  state  at  the  top  of  the  Exempt  Use  Certificate  (DOR  Form 
ST- 12)  used  for  the  property  being  claimed  as  exempt  the  words 
"FDA  or  other  governmental  approval  pending."  Each  such 
ST- 12  should  specifically  identify  by  name  or  other  description 
the  tangible  personal  property  claimed  as  being  exempt  and  the 
tangible  personal  property  that  is  subject  to  approval  for  manu- 
facturing by  FDA  or  other  governmental  agency.  The  tangible 
personal  property  to  be  manufactured  that  is  subject  to  FDA  or 
other  governmental  approval  must  be  assigned  a  number  by 
the  taxpayer.  This  number  must  be  written  on  the  correspond- 
ing ST-12  to  enable  the  Department  to  track  the  claim  of  ex- 
emption on  the  machinery,  materials,  tools  and  fuel  to  the 
product  being  tested  in  the  event  that  the  government-required 
approval  to  manufacture  such  product  is  not  granted  or  in  the 
event  that  the  product  is  not  manufactured  for  any  other  rea- 
son. A  copy  of  the  Form  ST-12  must  be  sent  by  Newprod  at  the 
time  of  the  exempt  purchase  to  the  Bureau  of  Desk  Audit,  Spe- 
cial Projects  Unit,  of  the  Department  of  Revenue.  Finally  New- 
prod must  sign  a  Department  form  waiving  the  statute  of  limita- 
tions on  assessments  for  each  such  claimed  exempt  purchase. 
The  waiver  will  be  sent  to  Newprod  for  signature  after  submission 
of  the  Form  ST-12  to  Bureau  of  Desk  Audit,  Special  Projects  Unit. 
The  exemption  will  not  be  effective  unless  Newprod  signs  and 
returns  the  waiver  form  to  Bureau  of  Desk  Audit,  Special  Proj- 
ects Unit,  within  30  days  of  the  purchase  for  which  the  exemption 
is  claimed  or  within  such  other  period  as  the  Department  in  writ- 
ing may  allow.  Newprod  must  notify  the  Bureau  of  Desk  Audit, 
Special  Projects  Unit,  within  30  days  of  any  decision  from  the 
FDA  or  other  governmental  agency  approving  or  denying  the 
manufacture  of  the  tangible  personal  property  which  was  the 
subject  of  the  testing.  In  any  case  where  permission  to  manu- 
facture is  not  granted,  or  if  the  product  is  not  manufactured  or 
sold  for  any  other  reason,  Newprod  must  file  sales  or  use  tax 
returns  and  pay  all  sales  or  use  taxes  due,  along  with  any  in- 
terest due,  on  all  such  machinery,  materials,  tools  and  fuel  pre- 
viously claimed  as  exempt  under  this  Directive. 


Mitchell  Adams 
Commissioner  of  Revenue 
September  27.  1995 
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DOR  Directive  96-1 


MasMchuMtto 
Departmut  ot 
Revenu* 


Prepaid  Telephone  Calling  Cards 
Introduction: 

A  prepaid  telephone  calling  card  ("Calling  Card^)  entitles  the 
holder  of  the  card  to  a  predetermined  amount  of  long  dis  ance 
telephone  service.  Calling  Cards  may  be  marketed  by  retail  ven- 
dors such  as  convenience  stores,  which  are  not  providers  of 
telecommunications  services.  The  holder  of  a  Calling  Card  can 
generally  initiate  calls  from  any  location  in  the  United  Sta  es. 
The  telecommunications  provider  which  issued  the  the  Calling 
Card  maintains  a  record  of  its  usage,  permitting  the  holder  to  re- 
deem all  or  only  a  portion  of  the  value  of  the  card  when  making 
a  call. 

Issuos 

Is  sales  tax  due  when  a  Calling  Card  is  transferred  by  a  retail 
vendor  of  the  card  to  its  customer  or  when  that  person  later 
uses  the  card  to  purchase  long  distance  telecommunications 
services? 

Directive: 

Sales  tax  on  long  distance  telecommunications  services  which 
are  purchased  by  using  a  Calling  Card  must  be  collected  and 
remitted  by  the  telecommunications  provider  based  on  the  ong- 
ination  point  of  the  call  and  the  provider's  tariH  rate  for  the  tele- 
communications services. 

Discussion  of  Law: 

Massachusetts  imposes  an  excise  upon  all  retail  sales  of  angi- 
ble  personal  property  and  telecommunications  services  in  (Mass- 
achusetts by  a  vendor  unless  otherwise  exempt.  Telecommu- 
nications services  are  defined  as  "any  transmission  of  messages 
or  infomiation  by  electronic  or  similar  means,  between  or  among 
points  by  wire,  cable,  fiberoptics,  laser,  microwave,  radio,  satel- 
lite or  similar  facilities  but  not  including  cable  television.  The 
excise  is  imposed  at  the  rate  of  five  percent  of  the  sales  pnce  of 
the  property  or  telecommunications  services  sold.  G.L.  c.  64H, 
§§1.2. 

Sales  of  interstate  telecommunications  services  are  deemed  to 
take  place  in  Massachusetts  if  the  call  originates  from  or  is  re-  • 
ceived  at  a  location  within  Massachusetts  and  the  services  are 
either  paid  for  in  Massachusetts  or  charged  to  a  service  ad- 
dress in  Massachusetts.  G.L  c.  64H,  §  1.  Calls  which  onginate 
in  Massachusetts  and  are  paid  for  by  a  Calling  Card  are  paid 
for  or  charged  to  a  service  address  in  Massachusetts  within  the 
meaning  of  G.L.  c.  64H,  §  1. 

Since  a  Calling  Card  is  a  method  of  payment  for  a  taxable 
service,  the  transfer  of  the  Calling  Card  itself  by  a  vendor  to  a 
retail  customer  for  consideration  is  not  a  retail  sale  of  tangible 
personal  property  nor  a  sale  (or  resale)  of  telecommunications 


services.  Amounts  received  by  a  vendor  from  its  customers  for 
Calling  Cards  are  therefore  not  part  the  vendor  s  gross  receipts 
presumed  to  be  subject  to  tax.  See  G.L  c.  64H.  §  8. 
A  "sale"  of  telecommunications  services  occurs  when  the  Call- 
ing Card  is  used  by  a  retail  customer  to  purchase  'o"g  ^'S  f  ce 
teLommunications  services.  The  "sales  P"f  ^  ^"^^^f^^^^^ 
the  telecommunications  provider's  applicable  tariff  rate  'or  the 
services  purchased  with  the  card  or,  in  the  absence  of  a  tanff 
rate  the  full  consideration  for  the  telecommunications  services 
that  would  have  been  paid  without  the  use  of  the  Calling  Card. 
The  tax  must  be  included  in  the  amount  which  the  telecommu- 
nications provider  debits  from  the  Calling  Card  and  must  re- 
mitted to  the  Department  by  the  telecommunications  provider. 

The  telecommunications  provider  which  issues  Calling  Cards  is 
the  consumer  of  the  plastic  or  paper  cards  themselves.  Since 
the  cards  are  not  tangible  personal  property  purchased  for  re- 
sale the  telecommunications  provider  must  pay  sales  tax  on 
cards  purchased  in  Massachusetts  and  use  tax  on  cards  which 
are  for  use,  storage  or  consumption  in  Massachusetts.  0..L. 
c.  64H,  §§1,2  and  G.L  c.  641,  §§1,2. 
The  rules  in  this  directive  are  specrtically  limited  to  Calling  Cards 
and  apply  whether  the  card  is  transferred  to  a  retail  customer  for 
consideration  or  as  part  of  a  promotional  program.  The  rules  in 
this  directive  may  not  apply  to  other  cards,  coupons^  certrficates 
or  similar  documents  which  may  be  redeemed  by  the  holder  f<x 
taxable  property  or  services  at  a  future  date.  The  rules  in  his 
directive'do'not  apply  to  fees  for  plans  i^^-^^-^^^^^^^^^^^^ 
plans)  or  memberships  which  entitle  the  holder  to  a  reduced 
sales  price  on  taxable  property  or  services  at  a  future  date^  The 
rules  in  this  directive  also  do  not  apply  to  used  Calling  Cards 
which  are  later  resold  as  collectibles  (e.g.,  "commemorative 
cards  with  pictures  of  sports  or  entertainment  personalties).  ,  ^ 


Mitchell  Adams 

Commissioner  of  Revenue  p,  qoU V^t.H » ^ 
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Corporate  Excise 


DOR  Directive 


Massachusetts 
t^of 


Massachusi 


Creation  of  Nexus  Through  the  In 
Intangible  Property 

Issue 

Under  what  circumstances  will  the  in-state  ownership  and  use 
of  intangible  property  subject  a  foreign  corporation  to  the  cor- 
porate excise? 

Directive 

A  foreign  corporation's  intangible  property  used  within  Massachu- 
setts will  subject  that  corporation  to  the  corporate  excise  when: 

1.  The  intangible  property  generates,  or  is  otherwise  a  source 
of,  gross  receipts  within  the  state  for  the  corporation,  including 
through  a  license  or  franchise;  and 

2.  The  activity  through  which  the  corporation  obtains  such  gross 
receipts  from  its  intangible  property  is  purposeful  (e.g.,  a  con- 
tract with  an  in-state  company);  and 

3.  The  corporation's  presence  within  the  state,  as  indicated  by 
its  intangible  property  and  its  activities  with  respect  to  that  prop- 
erty, is  more  than  de  minimis. 

Explanation 

Under  G.L.  c.  63,  §  39,  a  foreign  corporation  is  subject  to  the 
corporate  excise  when,  inter  alia,  it  does  business  in  Massachu- 
setts, or  owns  or  uses  any  part  or  all  of  its  capital,  plant,  or  any 
other  property  in  the  state.  The  Commissioner  construes  this 
provision  to  the  full  extent  permitted  by  the  Constitution  and  laws 
of  the  United  States. 

The  definition  of  intangible  property  generally  includes,  but  is 
not  limited  to,  copyrights,  patents,  trademarks,  trade  names, 
trade  secrets,  service  marks,  and  know-how.  However,  for  pur- 
poses of  this  directive,  the  Commissioner  will  treat  a  license  of 
canned  software,  transferred  on  a  tangible  medium  to  be  used 
for  any  purpose  other  than  commercial  reproduction,  as  the 
sale  of  tangible  personal  property,  not  the  license  of  intangible 
property. 

A  foreign  corporation  whose  in-state  activity  is  described  in  G.L. 
c.  63,  §  39  is  not  subject  to  the  Massachusetts  corporate  ex- 
cise if  such  in-state  activity  is  within  the  confines  of  Public  Law 
86-272  (15  U.S.C.  §  381  et  seq.).  Public  Law  86-272  precludes 
he  imposition  of  a  corporate  tax  measured  by  net  income 
when  a  foreign  corporation's  sole  activity  in  Massachusetts  is 
solicitation  of  sales  of  tangible  personal  property,  provided  cer- 
ain  conditions  are  met.  For  example.  Public  Law  86-272  could 
30tentially  apply  to  a  foreign  corporation's  solicitation  of  sales 
n  Massachusetts  of  tangible  personal  property  which  contains 
ntangible  property  (such  as  books,  recordings,  or  canned  soft- 
vare).  In  contrast,  the  focus  of  this  directive  is  transactions  in 
vhich  a  foreign  corporation  derives  gross  receipts  from  intangi- 
)!e  property  that  is  licensed  or  otherwise  transferred  for  contin- 
jing  commercial  exploitation  in  the  state.  These  latter  transac- 
ions  are  not  protected  by  Public  Law  86-272. 


MOV  1  4  1996 
-State  Ownership  and  Use  of 

University  of  Massachusetts 
Depository  Copy 

Examples 

The  following  examples  illustrate  the  application  of  this  direc- 
tive. In  Examples  1-3,  it  is  presumed  that  the  foreign  corpora- 
tion's presence  in  Massachusetts,  as  indicated  by  its  intangible 
property  and  its  activities  with  respect  to  that  property,  is  more 
than  de  minimis.  Moreover,  in  Examples  1-3  it  is  presumed  that 
the  foreign  corporation  does  not  otherwise  transact  business  or 
own  property  in  the  state. 

Example  1 

Dress  Shop,  a  Delaware  corporation  located  in  Wisconsin,  manu- 
factures and  sells  girls'  clothing  under  the  name  Tinker  Bell.  In 
Year  1 ,  Dress  Shop  licenses  the  name  Tinker  Bell  to  Girl  Towne, 
a  Massachusetts  company,  for  use  in  connection  with  the  sale 
of  clothing  produced  by  Girl  Towne  in  Massachusetts.  Pursuant 
to  the  contract  entered  into  between  Dress  Shop  and  Girl  Towne, 
Girl  Towne  is  to  pay  Dress  Shop  a  royalty  of  2%  on  the  sale  of 
every  item  of  clothing  sold  under  the  Tinker  Bell  name.  Girl 
Towne  makes  sales  under  the  Tinker  Bell  name  in  Massachu- 
setts during  Year  1  and  makes  the  corresponding  royalty  pay- 
ments to  Dress  Shop,  as  required.  Dress  Shop  has  nexus  with 
Massachusetts  in  Year  1 . 

Example  2 

Motor  Way,  a  Delaware  corporation  located  in  Alabama,  devel- 
ops the  technology  for  a  new  low-weight  motor  scooter  and  pat- 
ents this  technology.  In  Year  2,  Motor  Way  licenses  its  patented 
technology  to  Speed  Rider,  a  Massachusetts  company,  for  use 
in  connection  with  the  manufacture  and  sale  of  scooters  in 
Massachusetts.  Pursuant  to  the  contract  entered  into  between 
Motor  Way  and  Speed  Rider,  Speed  Rider  is  to  pay  Motor  Way 
an  upfront  fee  for  the  right  to  make  use  of  Motor  Way's  pat- 
ented technology,  and  a  royalty  of  4%  on  the  sale  of  every 
scooter  that  Speed  Rider  manufactures  and  sells  using  this 
technology.  Speed  Rider  manufactures  scooters  using  the  Motor 
Way  technology  in  Year  2,  and  sells  these  scooters  in  Massachu- 
setts during  that  same  year.  In  addition.  Speed  Rider  makes  the 
corresponding  royalty  payments  to  Motor  Way  for  Year  2,  as 
required.  Motor  Way  has  nexus  with  Massachusetts  in  Year  2. 

Example  3 

Ginzu  Ltd.  is  a  fast-food  franchiser,  incorporated  in  Delaware 
and  located  in  New  Jersey.  In  Year  3,  Ginzu  Ltd.  franchises  the 
rights  to  one  of  its  "Ginzu  Gardens"  fast-food  restaurants  to  a 
franchisee,  John  Cook,  a  New  Hampshire  resident,  for  a  loca- 
tion in  Massachusetts.  The  terms  of  the  franchise  agreement 
both  permit  and  require  Mr.  Cook  to  use  the  various  items  of  in- 
tangible property  owned  by  Ginzu  Ltd.  (e.g..  the  name  "Ginzu 
Gardens,"  certain  service  marks,  a  patented  food  process,  trade 
secrets,  and  know-how).  In  addition,  the  terms  of  the  franchise 
agreement  require  Mr.  Cook  to  pay  Ginzu  Ltd.  a  monthly  fran- 
chise fee,  as  well  as  a  royalty  charge  of  6%  of  the  sales  pro- 


ceeds  received  by  the  Massachusetts'  restaurant,  Ginzu  Gar- 
dens. Mr.  Cook  makes  such  payments  to  Ginzu  Ltd.  during 
Year  3,  as  required.  Ginzu  Ltd.  has  nexus  with  Massachusetts 
in  Year  3. 

Example  4 

Golf  Time  is  a  corporation,  incorporated  in  South  Carolina  and 
located  there.  Golf  Time  is  the  creator  of  "cold  day"  golf  clubs. 
"Cold  day"  golf  clubs  have  grips  that  emit  warmth  when 
squeezed,  since  they  are  specially  treated  with  Golf  Time's 
"heat-grip"  technology.  Golf  Time  has  patented  its  "heat  grip" 
technology,  and  obtained  registered  trademarks  for  each  of  the 
terms  "cold  day"  and  "heat-grip."  Golf  Time  solicits  sales  of  its 
"cold  day"  golf  clubs  in  Massachusetts,  touting  the  merits  of  its 
"heat  grip"  technology.  Golf  Time's  activities  result  in  significant 
sales  of  "cold  day"  golf  clubs  in  Massachusetts.  Golf  Time  en- 
gages in  no  other  business  activity  with  respect  to  Massachu- 
setts. Assuming  Golf  Time's  Massachusetts  activities  are  pro- 
tected by  Public  Law  86-272,  Golf  Time  will  not  be  subject  to 
the  corporate  excise  for  the  years  in  question. 

Effective  Date 

The  principles  set  forth  in  this  directive  will  apply  to  taxable 
years  beginning  on  or  after  January  1,  1996. 


Frederick  A.  Laskey 
Senior  Deputy  Commissioner 
July  3,  1996 
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Facts: 

Food  and  beverage  distributors  often  use  reusable  crates,  bread 
racks,  soft  drink  shells,  etc.  ("crates"  and  "racks")  to  store  and 
transport  packaged  foods  and  beverages  to  retailers.  In  some 
cases,  the  contents  of  these  crates  and  racks  are  unloaded  by 
the  distributor  upon  delivery  to  a  retailer  so  that  the  crates  and 
racks  remain  in  the  exclusive  possession  of  the  distributor.  In 
other  cases,  the  crates,  racks,  and  their  contents  are  left  with 
the  retailer,  occasionally  pursuant  to  a  deposit  arrangement, 
to  be  unloaded  as  the  retailer's  shelves  are  restocked.  These 
crates  and  racks  are  not  transferred  with  their  contents  to  retail 
customers;  the  retailer  is  expected  to  return  the  empty  crates 
and  racks  to  the  distributor,  but  distributors  may  or  may  not  ac- 
tually attempt  to  recover  unretumed  crates  and  racks. 

Issue: 

Are  sales  by  manufacturers  of  crates  and  racks  to  food  and  bev- 
erage distributors  for  their  use  in  delivering  packaged  foods  and 
beverages  to  retailers  and  for  storage  exempt  from  the  Mass- 
achusetts sales  tax  under  G.L.  c.  64H,  §  6(q)(1)  and  from  the 
Massachusetts  use  tax  under  G.L.  c.  641,  §  7(b)? 

Is  the  result  the  same  rf  these  crates  and  racks  are  left  tempo- 
rarily with  retailers,  irrespective  of  a  deposit  arrangement? 

Directive: 

Sales  of  crates  and  racks  by  a  manufacturer  to  a  distributor,  for 
its  exclusive  use  in  delivering  packaged  foods  and  beverages 
to  retailers,  are  not  exempt  from  sales  tax  under  G.L.  c.  64H, 
§  6(q)(1)  or  from  use  tax  under  G.L  c.  641,  §  7(b). 

Similariy,  sales  of  crates  and  racks  by  a  manufacturer  to  a  dis- 
tributor for  the  storage  or  conveyance  of  packaged  retail  prod- 
ucts are  not  exempt  from  sales  tax  under  G.L.  c.  64H,  §  6(q)(1) 
or  from  use  tax  under  G.L.  c.  641,  §  7(b)  if  the  crates  and  racks 
are  left  with  retailers,  irrespective  of  a  deposit  arrangement. 

Discussion  of  Law: 

Massachusetts  imposes  a  five  percent  sales  tax  on  all  sales  at 
retail  in  the  Commonwealth  by  any  vendor  of  tangible  personal 
property,  unless  otherwise  exempted.  G.L  c.  64H,  §  2.  If  no  sales 
tax  is  paid  on  the  purchase  of  the  tangible  personal  property,  a 
five  percent  use  tax  is  imposed  on  the  storage,  use,  or  other 
consumption  of  the  property  in  Massachusetts.  G.L.  c.  641,  §  2. 
Purchases  with  respect  to  which  sales  tax  has  been  collected, 
or  which  are  exempt  from  sales  tax,  are  generally  exempt  from 
use  tax  under  G.L.  c.  641,  §  7(a)  and  (b). 


"Sales  of  both  returnable  and  nonretumable  containers  when 
sold  without  the  contents  [to  persons  who  place  the  contents  in 
the  container  and  sell  the  contents]^  together  with  the  container" 
are  expressly  exempted  from  sales  tax  pursuant  to  G.  L.  c.  64H, 

§6(q)(1). 

That  a  container  is  retumable  or  nonretumable  is  in  itself  insuf- 
ficient to  exempt  it  from  sales  tax  under  G.  L.  c.  64H,  §  6(q)(1). 
There  must  also  ultimately  be  a  subsequent  sale  of  the  filled 
container.  "Sale,"  as  the  term  is  used  in  chapter  64H,  includes: 
"any  transfer  of  title  or  possession,  or  both,  exchange,  barter, 
lease,  rental,  conditional  or  otherwise,  of  tangible  personal  prop- 
erty ...  for  a  consideration,  in  any  manner  or  by  any  means 
whatsoever."  G.L.  c.  64H,  §  1. 

Crates  and  Racks  Which  Remain  in  the 
Exclusive  Possession  of  the  Distributor 

Employing  the  above  criteria,  crates  and  racks  which  remain  in 
the  possession  of  a  food  or  t>everage  distributor  for  his  exclusive 
use  are  not  resold.  Title  to  and  possession  of  these  crates  and 
racks  always  remain  with  the  distributor.  Accordingly,  such  crates 
and  racks  are  not  exempt  from  sales  tax  under  G.L.  c.  64H, 
§  6(q)(1)  when  purchased  by  a  food  and  beverage  distributor. 

Crates  and  Racks  Left  with  Retailers 

To  determine  the  applicability  of  a  sales  and  use  tax  exemp- 
tion, a  review  of  both  the  buyer's  basic  purpose  and  the  inher- 
ent nature  of  his  business  often  must  be  undertaken.  Coca 
Cola  Bottling  Company  of  Northampton  v.  Commissioner  of 
Revenue,  393  Mass.  726,  729  (1985).  See  also  Jan  Co.  Cen- 
tral, Inc.  V.  Commissioner  of  Revenue,  405  Mass.  686  (1989). 
A  food  or  beverage  distributor  buys  the  crates  and  racks  de- 
scribed above  for  use  in  its  business  specifically  for  its  own 
storage,  transportation,  and  delivery  of  products.  That  a  distrib- 
utor may  leave  these  crates  and  racks  with  a  retailer  pending 
unloading,  whether  or  not  pursuant  to  a  deposit  arrangement, 
does  not  change  the  fact  that  the  distributor  sells  food  or  bev- 
erages, but  retains  ownership  of  the  crates  and  racks.  The  inci- 
dental transfer  to  a  customer  (in  this  case  a  retailer)  of  a  crate 
or  rack  used  primarily  for  the  convenience  of  the  vendor  in  its 
business  is  not  within  the  intended  scope  of  G.L.  c.  64H,  § 
6(q)(1).  See  Jan  Co.  Accordingly,  crates  and  racks  which  are 
left  with  retailers,  incidental  to  the  sale  of  their  contents,  are  not 
resold.  Thus,  a  distributor's  purchase  of  such  crates  and  racks 
is  not  exempt  from  tax  under  G.L.  c.  64H,  §  6(q)(1). 


1 .  Bracketed  language  essential  to  the  comprehension  of  §  6(q)(1)  was  deleted  in  a  1981  amendment  by  St.  1981 ,  c.  571 ,  §  1.  Noting 
that  the  deletion  was  accidental,  the  Supreme  Judicial  Court  ("SJC")  in  Jan  Co.  Central,  Inc.  v.  Commissioner  of  Revenue,  reinserted 
the  bracketed  language.  Jan  Co,  405  Mass.  686,  691  n.3  (1989). 


Conclusion 

For  the  reasons  stated  above,  sales  of  food  and  beverage 
crates,  bread  racks,  soft  drink  shells,  etc.  to  a  food  or  beverage 
distributor  for  its  exclusive  use  for  storage,  conveyance,  etc.  of 
packaged  goods  are  not  exempt  from  sales  tax.  G.L.  c.  64H, 
§  6(q)(1).  Additionally,  sales  of  crates  and  racks  to  a  food  and 
beverage  distributor  for  the  storage  or  conveyance  of  packaged 
goods  are  not  exempt  from  sales  tax  under  G.  L.  c.  64H, 
§  6(q)(1)  if  the  crates  and  racks  are  left  with  retailers,  irrespec- 
tive of  any  deposit  arrangements. 

In  cases  where  these  crates  and  racks  are  used  by  a  distributor 
exclusively,  the  Commissioner  of  Revenue  will  enforce  the  rule 
of  this  Directive  with  respect  to  both  completed  and  future  sales 
transactions.  However,  for  reasons  of  taxpayer  notification  and 
proper  tax  administration,  in  cases  where  distributors  leave 
these  crates  and  racks  with  retailers,  the  Commissioner  will 
only  enforce  the  rule  of  this  Directive  prospectively,  beginning 
with  crate  and  rack  sales  on  or  after  the  date  of  this  Directive. 


Mrtchell  Adams 
Commissioner  of  Revenue 
December  17,  1996 
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G.L.  c.  106,  §  2-401.  (a).  If  delivery  is  made  by  the  vendor,^  title 
passes  and  the  sale  occurs  when  the  property  is  delivered  to 
the  purchaser.  The  transportation  occurs  prior  to  the  sale  and 
the  costs  of  transportation  are  included  in  the  sales  price,  (b).  If 
delivery  is  made  by  common  carrier,  the  sale  occurs  when  the 
common  carrier  takes  possession  of  the  property  from  the  ven- 
dor. The  transportation  occurs  after  the  sale,  and  separately 
stated  transportation  charges  are  not  included  in  the  sales  price. 

3.  In  situations  involving  a  written  lease  or  rental  agreement  cov- 
ering tangible  personal  property,*  unless  the  agreement  speci- 
fies when  the  sale  occurs,^  the  sale  occurs  upon  delivery  of  the 
property  to  the  lessee,  regardless  of  the  mode  of  delivery.  The 
transportation  occurs  prior  to  the  sale,  and  the  costs  of  trans- 
portation are  included  in  the  sales  price. 

4.  Transportation  charges  that  are  not  separately  stated  in  writ- 
ing are  included  in  the  sales  price  regardless  of  when  the  sale 
occurs. 

Discussion  of  Law: 

An  excise  is  imposed  upon  retail  sales  in  the  commonwealth 
by  any  vendor  of  tangible  personal  property  at  the  rate  of  five 
percent  of  the  vendor's  gross  receipts  from  such  sales.  G.L.  c. 
64H,  §  2.  A  complementary  use  tax  is  imposed  upon  the  stor- 
age, use  or  other  consumption  in  the  commonwealth  of  tangi- 
ble personal  property  purchased  from  any  vendor  for  such  use 
within  the  commonwealth  at  the  rate  of  five  percent  of  the  sales 
price  of  the  property.  G.L.  c.  641,  §  2.  For  purposes  of  the  use 
tax,  it  is  presumed  that  tangible  personal  property  sold  by  any 
person  for  delivery  in  the  commonwealth  is  sold  for  storage, 
use  or  other  consumption  in  the  commonwealth;  the  burden  of 
proving  the  contrary  is  upon  the  person  who  makes  the  sale. 
G.L.  c.  641,  §8. 


1.  This  Directive  assumes  that  passage  of  title  and  possession  occurs  at  the  same  time,  or  that  passage  of  title  precedes  transfer  of 
possession.  If  transfer  of  possession  precedes  passage  of  title,  possession  detennines  when  the  sale  occurs,  notwithstanding  UCC 
title  rules  or  any  agreement  to  the  contrary. 

2.  Because  an  oral  agreement  will  always  result  in  transportation  charges  being  included  in  the  sales  price  (only  charges  that  are 
"separately  stated"  and  that  occur  after  the  sale  are  excluded),  this  Directive  only  applies  to  written  agreements. 

3.  As  used  in  this  Directive,  vendor  delivery  includes  situations  where  the  property  is  delivered  to  the  purchaser  on  behalf  of  the  vendor 
by  any  entity  that  is  not  a  common  carrier. 

4.  In  this  context,  we  distinguish  a  "lease"  or  'rental"  from  a  "sale"  involving  a  transfer  of  title.  A  "lease"  or  "rentaf  does  not  include  a 
"conditional  sale."  See  Letter  Ruling  80-31 . 

5.  In  the  case  of  leases  or  rentals,  the  retail  sale  typically  occurs  upon  transfer  of  possession  of  the  leased  property.  However,  for 
purposes  of  determining  whether  transportation  precedes  a  retail  sale  in  a  lease  or  rental  transaction,  the  Department  will  treat 
transfer  of  the  right  to  immediate  possession  of  tangible  property  as  a  transfer  of  "title"  if  the  transfer  of  the  right  to  immediate  pos- 
session is  accompanied  by  the  lessee's  simultaneous  assumption  of  the  risk  of  loss  of  the  leased  property.  If  a  written  contract  pro- 
vides that  the  right  of  immediate  possession  along  with  the  simultaneous  risk  of  loss  related  to  leased  tangible  personal  property  are 
transferred  before  actual  possession  transfers,  separately  stated  charges  for  transportation  occurring  after  such  transfer  and  before 
actual  possession  transfers  may  be  excluded  from  the  sales  price. 


Summary: 

Under  G.L.  c.  64H,  §  1,  transportation  charges  associated  with 
the  sale  and  delivery  of  tangible  personal  property  are  excluded 
from  the  taxable  "sales  price"  if  the  charges  are  separately 
stated  and  the  transportation  occurs  after  the  retail  sale.  This 
Directive  states  that  for  purposes  of  determining  the  taxability 
of  transportation  charges,  the  sale  generally  occurs  when  title 
passes.^  Unifonn  Commercial  Code  (UCC)  passage  of  title  rules 
are  referred  to  when  determining  passage  of  title.  The  Directive 
applies  only  to  situations  where  the  vendor  charges  the  pur- 
chaser for  delivery  of  the  property;  it  does  not  apply  to  situa- 
tions where  the  purchaser  pays  the  carrier  directly  for  delivery  of 
the  property.  This  Directive  is  effective  as  of  the  date  of  issue. 

Issue: 

When  does  the  sale  occur  for  purposes  of  determining  whether 
transportation  charges  associated  with  the  sale  of  tangible  per- 
sonal property  are  included  in  the  measure  of  tax? 

Directive: 

1 .  When  a  written^  sales  agreement  specifies  when  title  to  the 
property  passes,  title  passes  in  accordance  with  the  agreement. 
See  G.L.  c.  106,  §  2-319.  (a).  If  the  agreement  specifies  that 
title  passes  when  the  property  is  delivered  to  the  purchaser, 
the  sale  occurs  when  title  passes.  The  transportation  occurs 
prior  to  the  sale  and  the  costs  of  transportation  are  included  in 
the  sales  price,  (b).  If  the  agreement  specifies  that  title  passes 
at  a  time  prior  to  transportation  of  the  property  for  delivery,  the 
sale  occurs  at  that  time.  The  transportation  occurs  after  the 
sale  and  separately  stated  transportation  charges  are  not  in- 
cluded in  the  sales  price. 

2.  When  a  written  sales  agreement  is  silent  on  the  passage  of 
title,  title  passes  in  accordance  with  the  mode  of  delivery.  See 
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"Gross  receipts"  is  defined  as  the  total  sales  price  received  by  a 
vendor  as  consideration  for  a  retail  sale.  G.L.  c.  64H,  §  1;  G.L. 
c.  641,  §  1.  When  determining  the  "sales  price,"  no  deduction 
shall  be  taken  on  account  of  the  cost  of  transportation  of  the 
property  prior  to  its  sale  at  retail,  but  separately  stated  trans- 
portation charges,  if  the  transportation  occurs  after  the  sale  of 
the  property,  are  excluded  from  the  sales  price.  Id.  The  defini- 
tion of  "sale"  includes  any  transfer  of  title  or  possession,  or 
both,  as  well  as  leases  and  rentals.  Id.  "Purchaser(s)"  includes 
lessees.  Id.  As  used  in  this  Directive,  a  purchaser  includes  any 
designee  of  the  buyer  of  the  property. 

The  Department  m\\  follow  the  Uniform  Commercial  Code  pas- 
sage of  title  rules  where  applicable  for  determining  when  the 
sale  occurs  in  the  determination  of  taxation  of  transportation 
charges.  See  the  Out-of-State  Sales  and  Delivery  Regulation, 
830  CMR  64H.6.7.,  where  UCC  title  mles  are  used  to  determine 
when  the  sale  occurs  in  situations  involving  out  of  state  sales 
and  deliveries.  See  also  Letter  Rulings  82-6,  82-48,  82-99  and 
83-62;  and  81-104,  80-16,  81-14,  83-68  and  85-42. 

Examples: 

1.  The  vendor  and  the  purchaser  agree  in  writing  in  a  sales 
contract  that  a  common  carrier  will  deliver  the  property  to  the 
purchaser.  The  agreement  states  that  title  will  pass  when  the 
property  is  delivered  by  the  common  carrier  to  the  purchaser. 
The  sale  occurs  when  the  common  carrier  delivers  the  property 
to  the  purchaser.  Since  the  delivery  occurs  before  the  sale,  trans- 
portation charges  are  included  in  the  sales  price  whether  or  not 
they  are  separately  stated. 

2.  The  vendor  and  the  purchaser  agree  in  writing  in  a  sales 
contract  that  a  common  carrier  will  deliver  the  property  to  the 
purchaser's  designee.  The  agreement  is  silent  with  regard  to  the 
passage  of  title.  The  sale  occurs  when  the  common  canrier  takes 
possession  of  the  property.  Separately  stated  transportation 
charges  are  not  included  in  the  sales  price  since  the  delivery 
occurs  after  the  sale. 


3.  A  written  lease  agreement  provides  that  the  right  to  posses-  ' 
sion  and  the  risk  of  loss  of  tangible  personal  property  transfer 

at  the  vendor's  premises.  The  agreement  states  that  the  prop- 
erty will  be  delivered  to  the  lessee  by  the  vendor.  The  delivery 
occurs  after  the  "sale."  Separately  stated  transportation  charges 
are  not  included  in  the  sales  price. 

4.  A  written  lease  agreement  is  silent  regarding  when  the  right 
to  possession  and  the  risk  of  loss  transfer.  The  agreement  pro- 
vides that  the  vendor  will  deliver  the  property  to  a  common 
carrier  for  delivery  to  the  lessee.  The  "sale"  occurs  when  the  ' 
property  is  delivered  to  the  lessee.  Transportation  charges  are 
included  in  the  sales  price,  whether  or  not  they  are  separately 
stated  since  the  transportation  occurs  before  the  "sale." 

5.  A  purchaser  buys  an  item  of  tangible  personal  property  out- 
side the  commonwealth  with  the  intent  to  use  the  item  in  the 
commonwealth.  The  written  agreement  between  the  purchaser 
and  the  vendor  states  that  the  sale  occurs  at  the  seller's  prem- 
ises. The  agreement  also  states  that  the  vendor  will  deliver  the 
item  to  the  purchaser  in  the  commonwealth.  The  purchaser  is 
liable  for  payment  of  use  tax  to  the  commissioner.  G.L.  c.  641, 
§  3.  If  the  purchaser  pays  a  tax  on  the  sale  to  the  vendor  under 
the  laws  of  any  other  state  or  territory  of  the  United  States,  the 
sale  is  exempt  from  Massachusetts  use  taxation,  unless  such 
tax  is  imposed  at  a  higher  rate;  in  that  case,  the  use  tax  shall 
apply  to  the  extent  of  the  difference.  G.L.  c.  641,  §  7.  For  pur- 
poses of  Massachusetts  use  taxation,  the  "sales  price"  subject 

to  use  taxation  does  not  include  separately  stated  transporta-  ; 
tion  charges  since  delivery  occurs  after  the  sale. 


Mitchell  Adams 
Commissioner  of  Revenue 
December  27,  1996 
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Employer  Requirements  for  Filing 
Information 

Issue: 

Which  employers  must  file  annual  Forms  W-2  and  income  tax 
withholding  reconciliation  schedules  with  the  Department? 

Directive: 

Employers  who  have  been  filing  paper  annual  copies  of  em- 
ployee Forms  W-2  and  paper  year-end  reconciliation  schedules 
are  no  longer  required  to  file  this  year-end  information.  Em- 
ployers who  file  annual  Forms  W-2  and  reconciliation  schedules 
on  magnetic  media  must  continue  to  file  annual  Forms  W-2  and 
reconciliation  information,  using  magnetic  media. 

Discussion  of  Law: 

This  Directive  explains  a  change  in  Department  policy  concern- 
ing filing  requirements  for  certain  taxpayers  providing  year-end 
income  tax  withholding  information  to  the  Massachusetts  De- 
partment of  Revenue  under  M.G.L.  c.  62B,  §  2  and  c.  62C,  §  8. 
Effective  for  taxable  year  1996  and  thereafter,  employers  who 
file  year-end  income  fax  withholding  information  on  paper 
copies  of  Forms  W-2  and  reconciliation  schedules  with  the  De- 
partment of  Revenue  are  no  longer  required  to  file  this  year-end 
information.  Employers  who  file  annual  Forms  W-2  and  recon- 
ciliation schedules  on  magnetic  media  must  continue  to  file  this 
income  tax  withholding  information  (in  magnetic  format)  with 
the  Department. 

Employers  Filing  Paper  Year-end  Tax  Forms 

Generally,  employers  with  fewer  than  250  employees  in  a  cal- 
endar quarter,  who  are  likely  to  be  quarterly  or  monthly  filers, 
have  the  option  to  file  withholding  reports  with  the  Department 
of  Revenue  using  either  magnetic  media  or  paper  tax  retums. 

This  Directive  alters  filing  requirements  only  for  those  employ- 
ers who  file  with  the  fvlassachusetts  Department  of  Revenue 


1996  Year-end  Witbfti^Nlf^SF  Massachusetts 

Depository  Copy 

year-end  income  tax  withholding  infomnation  on  paper  copies  of 
employee  Forms  W-2  and  paper  year-end  reconciliation  sched- 
ules. For  taxable  year  1996  and  thereafter,  those  employers 
are  no  longer  required  to  file  with  the  Department  of  Revenue 
annual  Forms  W-2  and  year-end  reconciliation  schedules.  The 
Department  is  able  to  obtain  the  necessary  annual  information 
from  the  Internal  Revenue  Service. 

Employers  Filing  on  Magnetic  Media 

Employers  with  over  250  employees  who  file  Forms  W-2  with 
the  Internal  Revenue  Service  (IRS)  on  magnetic  media  must 
also  provide  the  Department  with  Forms  W-2  on  magnetic 
media,  internal  Revenue  Code  s.  6011(e);  G.L.  c.  62E,  §  2. 
Employers  with  fewer  employees  may  choose  to  file  on  mag- 
netic media  at  their  option.  The  term  "magnetic  media"  includes 
magnetic  tape,  diskette,  cassette  and  other  media  specifically 
permitted  under  applicable  federal  regulations  or  procedures. 

This  Directive  does  not  affect  the  filing  requirements  of  employ- 
ers who  file  year-end  income  tax  withholding  information  with 
the  Department  of  Revenue  on  magnetic  media.  Employers 
who  file  Forms  W-2  on  magnetic  media  must  continue  to  file 
with  the  Department  of  Revenue  Forms  W-2  and  annual  recon- 
ciliation schedules  on  magnetic  media.  For  taxable  year  1996, 
Forms  W-2  and  reconciliation  schedules  for  such  employers 
must  be  filed  on  or  before  February  28,  1997. 


Mitchell  Adams 
Commissioner  of  Revenue 
January  15.  1997 
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Tax  Administration 

DOR  Directive  97-2 


Massachusetts 


KUG  If^l^artmsnt  of 

Revenue 


Levies  on  Property  Maintained  by  Financial  Institutions  for  Collection 
of  Delinquent  Taxes  or  Child  Support 


Under  the  authority  of  G.L.  c.  62C  (Ihe  tax  administration 
statute"),  and  G.L.  c.  119A  (Ihe  child  support  enforcement 
statute"),  the  Commissioner  of  Revenue  ("Commissioner")  may 
institute  collection  procedures  for  all  delinquent  taxes  as  well 
as  delinquent  child  support  payments  that  have  accrued  pur- 
suant to  an  order  or  judgment  for  support,  issued  by  a  court  or 
administrative  agency  of  competent  jurisdiction.  See  generally 
G.L.  c.  62C,  §§  50-53;  G.L.  c.  119A,  §  6.  The  purpose  of  this 
Directive  is  to  provide  the  general  rules  and  procedures  that 
apply  to  financial  institutions  receiving  a  notice  of  levy  from  the 
Commissioner  in  connection  with  the  Commissioner's  tax  col- 
lection or  child  support  enforcement  authority.  Additionally,  this 
Directive  generally  identifies  the  types  of  property  commonly 
maintained  at  such  institutions  that  are  subject  to  levy  under 
the  tax  administration  and  child  support  enforcement  statutes. 
While  this  Directive  particulariy  addresses  processing  of  levies 
by  financial  institutions,  its  guidelines  and  rules  may  be  applied 
by  all  holders  of  property  with  respect  to  which  the  Commis- 
sioner serves  a  levy. 

For  purposes  of  this  directive,  the  tenn  Tinancial  institutions" 
includes  commercial  banks,  savings  banks,  trust  companies, 
savings  and  loan  associations,  building  and  loan  associations, 
cooperative  banks,  homestead  associations,  credit  unions, 
brokers,  brokerage  firms,  mutual  funds  managers,  investment 
companies,  unit  investment  trusts,  and  similar  entities  doing 
business  in  Massachusetts.  The  scope  of  this  Directive  is  lim- 
ited to  levies  of  property  or  rights  to  property  under  G.L.  c.  62C, 
§§  53-56  and  G.L.  c.  119A,  §  6. 

issue  1: 

What  are  the  obligations  of  financial  institutions  when  served 
with  a  notice  of  levy  under  G.L.  c.  62C  on  property  belonging  to 
a  taxpayer  who  owes  Massachusetts  taxes,  or  when  served 
with  a  notice  of  levy  on  property  belonging  to  a  person  who  is 
delinquent  in  child  support  obligations  under  G.L.  c.  11 9A? 

Directive  1(a): 

Information  matching:  For  purposes  of  complying  with  the  re- 
quirements of  this  Directive,  a  financial  institution  receiving  a 
levy  notice  must  match  the  information  on  the  levy  notice 
against  each  and  every  account  on  which  the  tax  or  child  sup- 
port obligor's  name  or  taxpayer  identification  number  appears, 
regardless  of  whether  such  information  appears  as  the  primary 
name  or  number  appearing  on  the  account,  or  as  one  or  more 
secondary  names  or  numbers  appearing  on  the  account. 

Directive  1(b): 

21 -day  suspension  period:  Except  as  provided  in  G.L.  c.  62C, 
§  54(b),  a  financial  institution  which  receives  a  levy  notice  must 
suspend  any  and  all  activity  with  respect  to,  and  payments 
from  any  and  all  accounts  or  other  property  (such  as  safe  de- 
posit box  contents)  or  rights  to  property  (such  as  trust  interests) 


of  the  individual  named  on  the  levy  up  to  the  amount  levied. 
This  suspension  ("holding  period")  must  continue  for  21  days 
from  the  date  the  levy  is  made,  unless  the  period  is  waived  in 
accordance  with  section  5(b)  of  this  directive.  Additional  de- 
posits may  be  made  into  an  account  during  the  21 -day  holding 
period,  or  extension  thereof.  No  withdrawals  may  be  made 
upon  deposits  or  other  property  during  the  21 -day  holding  pe- 
riod, or  extension  thereof. 

The  Commissioner  may  request  an  extension  of  the  21 -day 
holding  period  in  accordance  with  section  5(b)  of  this  Directive. 

During  the  prescribed  holding  period,  or  extension  thereof,  the 
levy  shall  be  released  only  upon  written  authorization  to  the 
financial  institution  from  the  Commissioner,  or  the  Commis- 
sioner's designee.  If  the  financial  institution  does  not  receive 
such  authorization  within  the  prescribed  holding  period,  or  any 
extension  thereof,  the  financial  institution  must  surrender  all 
amounts  in  the  account  (including  any  additional  deposits  made 
into  the  account  during  the  21 -day  holding  period)  and  any  in- 
terest accruing  thereon  prior  to  and  during  the  holding  period, 
up  to  the  amount  of  the  levy.  The  financial  institution  must  also 
surrender  any  other  property  or  rights  to  property  it  holds  once 
the  21 -day  holding  period  has  lapsed,  again  up  to  the  levy 
amount.  Such  surrender  of  deposits,  other  property  or  rights  to 
property  must  occur  on  the  first  business  day  after  the  holding 
period,  or  any  extension  thereof,  expires. 

A  depositor  may  waive  the  21 -day  holding  period  by  notifying 
the  financial  institution  of  the  depositor's  intention  to  do  so. 
Where  more  than  one  depositor  is  listed  as  the  owner  of  a 
levied  account,  all  depositors  listed  as  owners  of  the  account 
must  agree  to  waive  the  21 -day  holding  period.  If  the  21 -day 
holding  period  is  waived,  the  financial  institution  must  include 
notification  to  the  Commissioner  of  the  waiver  with  the  surren- 
dered deposits. 

Issue  2: 

What  types  of  property  maintained  by  financial  institutions  are 
subject  to  levy  by  the  Commissioner  under  G.L.  c.  62C,  §  53. 
for  purposes  of  collecting  delinquent  taxes  owed  by  a  taxpayer, 
or  under  G.L  c.  119A,  §  6.  for  purposes  of  collecting  delinquent 
child  support  payments? 

Directive  2: 

With  exceptions  enumerated  in  G.L.  c.  62C.  §  55A  and  subject 
to  any  exceptions  required  under  G.L.  c.  119A.  §  6.  or  applica- 
ble overriding  federal  law,  all  property  or  rights  to  property  be- 
longing to  a  teixpayer  or  child  support  obligor  on  which  there  is 
a  lien  as  provided  in  G.L.  cc.  62C,  65,  65C  or  119A  is  subject 
to  levy.  G.L.  c.  62C.  §  53(a);  G.L.  c.  119A,  §  6.  Any  property  or 
rights  to  property  of  a  delinquent  tax  obligor  or  child  support 
obligor  that  is  held  by  a  financial  institution  is  subject  to  the 
levy  process  and  requirements. 
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Property  or  rights  to  property  subject  to  the  Commissioner's  levy 
authority  generally  includes,  but  is  not  limited  to  the  following: 
checking  accounts,  savings  accounts,  money  market  accounts, 
certificates  of  deposit,  savings  bonds.  Individual  Retirement 
Accounts,  qualified  and  nonqualified  retirement  or  pension  plan 
accounts  (other  than  those  plans  which  are  clearly  exempt 
from  State  levy  by  virtue  of  an  overriding  federal  law),  Keogh 
Plan  accounts,  employee  welfare  benefit  plan  accounts,  payroll 
accounts,  trust  and  escrow  accounts  that  become  payable  to  the 
taxpayer  or  obligor  during  the  period  for  which  a  levy  remains 
in  force,  uncollected  bank  deposits,  mutual  funds,  dividends, 
other  amounts  generated  by  brokers,  brokerage  firms,  invest- 
ment companies,  or  unit  investment  trusts,  and  similar  entities, 
and  the  contents  of  safe  deposit  boxes.  All  such  accounts  are 
subject  to  the  Commissioner's  levy  authority,  whether  held  indi- 
vidually in  the  name  of  the  delinquent  obligor,  or  whether  the 
obligor  is  listed  as  a  joint  or  co-owner  on  the  account. 

Issue  3: 

What  are  a  financial  institution's  obligations  with  respect  to  levied 
accounts,  other  property,  or  rights  to  property  containing  poten- 
tially exempt  and  non-exempt  items? 

Directive  3: 

If  a  notice  of  levy  pertains  to  accounts,  other  property,  or  rights 
to  property  which  may  include  items  or  amounts  of  both  an  ex- 
empt and  non-exempt  nature  under  G.L.  c.  62C,  §  55A  or  c. 
119A,  §  6  (e.g.  a  bank  account  containing  commingled  funds), 
financial  institutions  must  surrender  the  entire  account  to  the 
Commissioner,  not  to  exceed  the  amount  of  the  levy.  Financial 
institutions  are  not  required  to  determine  whether,  or  the  extent 
to  which,  levied  accounts,  property  or  rights  to  property  may  be 
fully  .or  partially  exempt  under  G.L.  cc.  62C,  §  55A  or  11 9A,  §  6 
before  surrendering  such  property.  The  Commissioner  will  re- 
fund any  portion  of  such  property  found  to  be  exempt.  G.L.  c. 
62C,  §  64(b). 

Discussion  of  Law: 
1.  Introduction 

Pursuant  to  the  provisions  of  Massachusetts  General  Laws 
chapters  62C  and  11 9A,  the  Commissioner  of  Revenue  is 
charged  with  enforcing  the  tax  and  child  support  enforcement 
laws,  respectively,  of  the  Commonwealth  of  Massachusetts.  In 
enforcing  these  provisions  against  tax  or  child  support  delin- 
quents, the  Commissioner  has  broad  collection  powers,  includ- 
ing, among  others,  the  power  to  reach  all  property  or  rights  to 
property  belonging  to  a  teixpayer  or  child  support  obligor 
whether  real  or  personal,  tangible  or  intangible,  through  the 
use  of  lien,  levy,  and  seizure.  See  generally  G.L.  cc.  62C,  §§ 
50-56;  G.L.  c.  119A,  §6. 

In  general,  the  Commissioner  may  collect  delinquent  taxes  and 
child  support  through  the  levy  process.  The  levy  may  be  served 
on  any  person,  including  financial  institutions  holding  the  tax- 


payer's property  or  rights  to  property.  A  tax  levy  may  be  served 
ten  days  after  demand  for  payment  is  made  and  the  taxpayer 
has  not  paid.  See  G.L.  c.  62C,  §  53.  A  child  support  levy  may 
be  served  if  the  child  support  obligor  refuses  or  neglects  to  pay 
the  past-due  support  amount  specified  in  the  notice  of  the  child 
support  lien,  or  any  such  additional  amount  which  has  accrued, 
30  days  after  the  notice  of  lien.  See  G.L.  c.  1 1 9A,  §  6. 

2.  Types  of  levies 

The  Commissioner  generates  automated  levies,  as  well  as  col- 
lector-issued and  manually-issued  levies.  These  levies  may  be 
for  tax  administration  or  for  child  support  enforcement  purposes. 

(a)  Tax  administration  levies 

There  are  two  types  of  tax  administration  levies  served  on 
holders  of  a  taxpayer's  property.  The  first  type  of  levy,  the  con- 
tinuous levy,  allows  the  Commissioner  to  take  a  certain  amount 
of  a  taxpayer's  wages,  salary  or  other  income  as  payment  of  a 
tax  debt.  This  levy  remains  in  effect  until  the  liability  is  paid  in 
full,  or  becomes  unenforceable  by  reason  of  lapse  of  time.  See 
G.L.  c.  62C,  §  53(d);  (Fomn  M668-W). 

The  second  type  of  tax  administration  levy  allows  the  Commis- 
sioner to  take  possession  of  the  taxpayer's  property  or  rights  to 
property.  See  G.L.  c.  62C,  §  53(d);  Fonn  M668-A.  Although  tra- 
ditionally the  Commissioner  has  required  this  type  of  levy  to  re- 
main in  effect  for  six  months  from  the  date  first  served  or  until 
the  liability  is  paid  in  full  or  tjecomes  unenforceable  by  reason 
of  lapse  of  time,  the  Commissioner  hereby  announces  a  change 
in  policy  with  respect  to  such  levies.  Effective  as  of  the  date  of 
this  Directive,  such  levies  remain  in  effect  for  60  days.  This 
change  in  policy  simplifies  tax  administration  by  standardizing 
the  effective  period  for  levies  on  property  for  both  tax  adminis- 
tration and  child  support  purposes.  See  830  CMR  62C.55A.1 
for  exemptions  to  tax  levies. 

(b)  Child  Support  Enforcement  levies 

There  are  also  two  types  of  levies  served  on  holders  of  a  child 
support  obligor's  property.  The  first,  the  wage  levy,  is  a  continu- 
ous levy  which  remains  in  effect  until  the  child  support  debt  is 
paid.  G.L.  c.  119A,  §  6.  The  second  is  a  levy  upon  other  types 
of  property,  including  bank  accounts  and  other  property  held  by 
banks,  credit  unions,  brokerage  firms  and  other  financial  insti- 
tutions. Levies  upon  property  held  by  these  financial  institu- 
tions remain  in  effect  for  60  days.  G.L.  c.  119A,  §  6. 

3.  Property  subject  to  levy 

Although  the  most  common  levies  are  made  against  a  tax- 
payer's wages  or  bank  accounts  by  serving  the  levy  on  the 
holder  of  the  property,  a  levy  may  be  made  against  any  prop)- 
erty  or  rights  to  property  belonging  to  a  taxpayer  or  child  sup- 
port obligor  upon  demand.  A  levy  on  a  person's  real  estate  or 
bank  account,  even  a  joint  bank  account,  is  authorized.  See 
Prudential-Bache  Securities,  Inc.  v.  Commissioner  of  Revenue, 
412  Mass.  243;  588  N.E.2d  639  (1992);  (cf.  United  States  v. 
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National  Bank  of  Commerce,  472  U.S.  713,  724-725  (1985)). 
In  addition,  unpaid  wages,  the  right  to  payment  of  monies  avail- 
able under  an  insurance  policy,  and  a  payee's  interest  in  a 
cashier's  check,  also  have  been  held  to  be  property  subject  to 
levy.  See  Pnjdential-Bache.  supra,  at  244,  citing  State  ex  rel. 
Dep't  of  Revenue  v.  Control  Data  Corp.,  300  Or.  471  (1986), 
United  States  v.  Brody,  213  F.  Supp.  905,  908  (D.  Mass.  1963), 
aff'd  sub  nom.  Equitable  Life  Assurance  Soc'y  v.  United  States, 
331  F.2d  29  (1st  Cir.  1964),  Harris  v.  Hill,  129  Ga.  App,  403, 
407  (1973). 

In  order  to  collect  delinquent  taxes  or  child  support  obligations, 
the  Commissioner  generally  may  levy  upon  any  accounts  or 
property  in  which  the  delinquent  obligor  is  listed  in  the  records 
of  the  financial  institution  as  an  owner,  regardless  of  whether 
such  accounts  are  listed  as  jointly  owned  by  another  person  or 
persons,  and  without  regard  to  whether  such  other  joint  owners 
are  liable  for  the  delinquent  taxes  or  child  support  pursuant  to 
which  the  levy  was  issued.  Examples  of  such  property  include 
checking  accounts,  savings  accounts,  money  market  accounts, 
certificates  of  deposit,  IRA  accounts,  Keogh  Plan  accounts,  em- 
ployee welfare  benefit  plan  accounts,  certain  pension  accounts 
(unless  exempt  under  G.L.  c.  62C,  §  55A(a)(6)  or  an  overriding 
federal  law),  payroll  accounts,  mutual  funds  accounts,  unit  in- 
vestment trust  accounts,  brokerage  firm  accounts,  safe  deposit 
boxes,  life  insurance  contracts,  endowment  contracts,  and  trust 
or  escrow  accounts  that  become  payable  to  the  obligor  during 
the  period  for  which  the  levy  remains  in  force. 

4.  Property  Exempt  from  Levy 

Section  55A(a)(1)-(9)  of  Chapter  62C  sets  forth  the  property 
which  is  specifically  exempt  from  levy  for  purposes  of  collecting 
delinquent  taxes.  Notwithstanding  any  other  law,  no  property  or 
right  to  property  is  exempt  from  levy  other  than  the  property 
specifically  made  exempt  by  G.L.  c.  62C,  §  55A(a).  See  G.L.  c. 
62C,  §  55A(c).  Chapter  119A  does  not  contain  a  corresponding 
provision  providing  specific  exemptions  from  levy  for  child  sup- 
port enforcement  purposes.  As  a  general  rule,  the  Commis- 
sioner's levy  authority  for  purposes  of  collecting  delinquent 
child  support  obligations  under  G.L.  c.  119A  is  broader  than  the 
Commissioner's  authority  to  collect  delinquent  taxes  under 
G.L.  c.  62C,  §  53. 

The  Commissioner  recognizes  that  there  may  be  overriding 
federal  provisions  of  law  that  prohibit  the  Commissioner  from 
levying  on  certain  types  of  assets  not  specifically  enumerated 
in  Massachusetts  levy  exemption  provisions.  However,  the 
mere  fact  that  a  particular  federal  law  may  contain  a  prohibition 
against  the  alienation  of  assets  does  not,  in  and  of  itself,  pre- 
clude the  Commissioner  from  levying  against  such  assets.  The 
Commissioner  is  precluded  from  exercising  his  levy  authority 
only  where  such  provisions  cleariy  override  State  law. 

The  following  items  are  exempt  from  levy  for  tcix  collection  pur- 
poses. Some  of  these  items  are  not  exempt  from  levy  for  pur- 
poses of  collecting  delinquent  child  support. 


•  Unemployment  Compensation.  Any  amount  payable  to  an  in- 
dividual with  respect  to  his  unemployment,  including  any  por- 
tion thereof  payable  with  respect  to  dependents,  under  an 
employment  compensation  law  of  the  United  States,  or  of  any 
state  is  exempt,  for  purposes  of  collecting  delinquent  taxes.  See 
G.L  c.  62C,  §  55A(a)(4). 

•  Certain  federal  pension  or  retirement  benefits.  Annuity  or 
pension  payments  under  the  Railroad  Retirement  Act,  benefits 
under  the  Railroad  Unemployment  Insurance  Act,  special  pen- 
sion payments  received  by  a  person  whose  name  has  been  en- 
tered on  the  Army,  Navy,  Air  Force  and  Coast  Guard  Medal  of 
Honor  Roll  38  U.S.C.  §  562,  and  annuities  based  on  retired  or  re- 
tainer pay  under  10  U.S.C.  chapter  73  are  exempt  for  purposes 
of  collecting  delinquent  taxes.  See  G.L.  c.  62C,  §  55A(a)(6). 

•  Workers'  Compensation.  Any  amount  payable  to  an  individual 
as  Workers'  Compensation,  including  any  portion  payable  with 
respect  to  dependents,  under  a  workers'  compensation  law  of 
the  United  States,  or  of  any  state  is  exempt  for  purposes  of  col- 
lecting delinquent  taxes.  See  G.L.  c.  62C,  §  55A(a)(7). 

•  Amounts  necessary  to  comply  witfi  pre-existing  child  support 
orders.  If  the  taxpayer  is  required  by  a  judgment  of  a  court  of 
competent  jurisdiction,  entered  prior  to  the  date  of  levy,  to  con- 
tribute to  the  support  of  his  minor  children,  so  much  of  his 
salary,  wages,  or  other  income  as  is  necessary  to  comply  with 
such  judgment  is  exempt.  See  G.L.  c.  62C,  §  55A(a)(8). 

•  Exempt  portions  of  wages,  salary,  or  other  income.  Any 
amount  payable  to  or  received  by  an  individual  as  wages  or 
salary  for  personal  services,  or  as  income  derived  from  other 
sources,  during  any  period  is  exempt,  to  the  extent  that  the 
total  of  such  amounts  payable  to  or  received  by  him  during 
such  period  does  not  exceed  the  applicable  exemption  amount 
determined  under  G.L.  c.  62C,  §  55A(a)(9)(d).  For  determina- 
tion of  amounts  exempt  from  levy  for  individuals  paid  on  a 
daily,  weekly,  biweekly,  monthly,  bimonthly  or  other  basis,  refer 
to  Determination  of  Amount  Exempt  from  Levy  regulation,  830 
CMR62C.55A.1. 

The  following  benefits  are  exempt  from  levy  for  both  tax  and 
child  support  debts: 

•  Supplemental  Security  Income  (SSI).  Any  amount  payable  to 
or  received  by  an  individual  with  respect  to  his  or  her  eligibility 
for  Supplemental  Security  Income,  under  the  Social  Security 
law  of  the  United  States,  is  exempt  from  levy  for  purposes  of 
collecting  taxes  and  delinquent  child  support  obligations.  42 
U.S.C.  §§  407(a).  1383(d)(1). 

•  Railroad  Unemployment  Insurance  Benefits.  Any  amount  pay- 
able to  or  received  by  an  individual  with  respect  to  his  or  her  el- 
igibility tor  railroad  unemployment  benefits,  under  the  Railroad 
Unemployment  Insurance  Act  of  the  United  States,  is  exempt 
from  levy  for  purposes  of  collecting  delinquent  taxes  and  child 
support  obligations.  45  U.S.C.  §  352(e). 
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For  other  exempt  items  that  are  not  likely  to  be  found  in  bank, 
credit  union,  brokerage  firm  or  mutual  fund  accounts,  see  G.L. 
c.  62C,  §55A(1H3);(5). 

5.  Legal  obligations  of  institutions  served 
with  a  notice  of  levy  for  unpaid  tax  or  child 
support  obligations 

(a)  General  requirements 

In  general,  any  person  in  possession  of,  or  obligated  with  re- 
spect to  property  or  rights  to  property  upon  which  a  levy  has 
been  made  by  the  Commissioner,  must,  upon  demand,  surren- 
der all  of  the  property  or  rights  to  property  necessary  to  satisfy 
the  levy,  except  such  part  of  the  property  or  rights  that  is,  at  the 
time  of  such  demand,  subject  to  an  attachment  or  execution 
under  any  judicial  process.  See  G.L.  c.  62C,  §  54;  G.L  c. 
11 9A,  §6.  Therefore,  when  any  financial  institution  described  in 
this  Directive  receives  a  notice  of  levy  from  the  Commissioner, 
such  institution  must  match  the  information  on  the  levy  notice 
against  each  and  every  account  on  which  the  tax  or  child  sup- 
port obligor's  name  or  taxpayer  identification  number  appears, 
regardless  of  whether  such  information  appears  as  the  primary 
name  or  number  on  the  account  or  as  one  or  more  secondary 
names  or  numbers  on  the  account.  After  determining  that  a 
match  exists,  either  by  name,  social  security  number  or  other 
taxpayer  identification  number,  the  financial  institution  must 
surrender  all  property  and  rights  to  property  described  in  the 
notice  of  levy  in  accordance  with  Section  5(b)  of  this  Directive, 
except  any  property  that  is  exempt  or  is,  at  the  time  of  such  de- 
mand, subject  to  an  attachment  or  execution  under  any  judicial 
process.  Id. 

1.  "and"  accounts 

Financial  institutions  and  their  customers  sometimes  establish 
accounts  requiring  more  than  one  signature  before  withdrawal 
of  funds  can  be  made.  For  purposes  of  this  Directive,  such  ac- 
counts are  temned  "and"  accounts.  Where  a  levy  is  served 
naming  one  of  the  depositors  of  an  "and"  account,  and  the  fi- 
nancial institution  is  on  notice  that  more  than  one  signature  is 
required  before  withdrawal  from  the  account  can  be  made,  the 
institution  is  not  required  to  surrender  the  account  assets  un- 
less ihe  required  signatures  are  obtained.  Rather,  financial  insti- 
tutions must  notify  the  Commissioner  when  a  delinquent  obligor 
is  listed  as  a  signatory  on  an  "and"  account  and  whether  the 
contractual  relationship  between  the  institution  and  the  particu- 
lar obligor  prohibits  the  institution  from  making  unauthorized 
withdrawals,  including  debiting  an  account  in  response  to  a 
levy  for  delinquent  obligations  of  one  of  the  depositors. 

(b)  21 -day  holding  period  for  levied  accounts 

In  general,  financial  institutions  (and  other  property  holders)  re- 
ceiving a  levy  on  a  depositor's  account  or  with  respect  to  other 
property  or  rights  to  property  must  withhold  any  and  all  pay- 
ment from  the  account,  up  to  the  amount  of  the  levy,  for  21  cal- 
endar days  from  the  date  of  the  levy.  During  this  21 -day  period, 
taxpayers  or  child  support  obligors  have  an  opportunity  to  no- 
tify the  Commissioner  of  errors  with  respect  to  the  levy.  Tax- 


payers or  child  support  obligors  may  notify  the  Commissioner 
by  following  the  procedures  set  forth  in  section  5(e)  of  this  di- 
rective. Telephone  notification  does  not  constitute  or  substitute 
for  the  filing  of  a  written  request  for  the  return  of  property 
wrongfully  levied.  See  generally  Jreas.  Reg.  §  301.6343-7(b)(2). 

Depositors  may  waive  the  21  -day  waiting  period  by  informing 
the  financial  institution.  When  the  financial  institution  surren- 
ders levied  deposits  or  other  property  at  the  end  of  the  21 -day 
holding  period,  the  institution  must  include  principal  plus  any 
interest  earned  before  or  during  the  21 -day  holding  period,  up 
to  the  amount  of  the  levy.  Interest  on  levied  accounts  is  reached 
only  where  the  amount  in  the  account  on  the  date  of  levy  is 
less  than  the  amount  of  the  levy,  and  the  account  is  interest- 
bearing.  The  levy  applies  to  both  those  funds  or  other  property 
on  deposit  at  the  time  the  levy  is  received  and  to  funds  or  other 
property  or  held  and  received  during  the  period  for  which  the 
levy  is  effective.  On  the  first  business  day  after  the  21st  day, 
the  amount  must  be  surrendered  unless  the  Commissioner  re- 
leases the  levy  or  requests  any  extension  of  the  holding  period. 
Surrendered  interest  is  reported  to  the  Commissioner  as  inter- 
est paid  to  the  depositor. 

With  respect  to  tax  levies,  if  a  depositor  or  other  person  be- 
lieves that  there  is  an  en-or  with  respect  to  the  levied  upon  prop- 
erty which  such  person  wishes  to  have  corrected,  he  or  she 
must  notify  the  Commissioner,  or  the  Commissioner's  designee, 
by  telephone  via  the  telephone  number  listed  on  the  face  of  the 
notice  of  levy.  The  Commissioner  or  the  Commissioner's  de- 
signee may  require  any  supporting  documentation  necessary 
to  complete  the  review.  The  telephone  notification  provided  for 
in  this  section  does  not  constitute  or  substitute  for  the  filing  of  a 
written  request  under  section  5(e)  of  this  directive,  for  the  re- 
turn of  property  wrongfully  levied  upon. 

If  any  account  or  other  property  upon  which  a  levy  has  been 
made  is  comprised  solely  of  items  or  amounts  that  are  exempt 
from  levy  under  G.L.  c.  62C,  §  55A,  G.L.  c.  119A,  or  an  overrid- 
ing provision  of  federal  law,  the  institution  upon  which  the  levy 
has  been  served  must  notify  the  Commissioner  that  such 
amounts  are  exempt  and  not  subject  to  surrender.  If,  however, 
any  account  or  other  property  is  comprised  of  commingled  as- 
sets which  are  not  readily  identifiable  in  nature  or  amount,  as 
exempt  from  levy  under  applicable  statutes,  such  institutions 
must  sun-ender  the  contents  of  the  entire  account. 

Although  certain  types  or  amounts  of  property  may  be  exempt 
from  levy  under  G.L.  c.  62C,  §  55A  or  G.L.  c.  119A,  institutions 
upon  whom  a  levy  has  been  served  with  respect  to  tax  or  child 
support  delinquencies  are  not  required  to  determine  the  extent 
to  which  accounts  containing  commingled  amounts  are  exempt 
from  levy  before  surrendering  the  property  to  the  Commissioner. 
Rather,  persons  claiming  that  any  property  has  been  wrongfully 
levied  upon  may  apply  to  the  Commissioner  for  a  return  of  the 
property  pursuant  to  G.L.  c.  62C,  §  64(b).  See  section  5(e), 
iDelow,  for  further  infonmation.  If  the  Commissioner  obtains  prop- 
erty by  seizure  rather  than  by  levy,  the  officer  seizing  property 
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of  the  type  described  in  G.L.  c.  62C,  §  55A(a)  must  appraise 
and  set  aside  to  the  owner  the  amount  of  such  property  de- 
clared to  be  exempt,  in  accordance  with  the  provisions  of  G.L. 
c.  62C,  §  55A(b). 

(c)  Effect  of  compliance  with  Notice  of  Levy 

Financial  institutions  and  other  persons  in  possession  of,  or  ob- 
ligated with  respect  to,  property  or  rights  to  property  subject  to 
levy  upon  which  a  levy  has  been  made,  that  surrender  such 
property  or  rights  to  property  or  discharge  such  obligation  to 
the  Commissioner,  are  discharged  from  any  obligation  or  liabil- 
ity to  the  delinquent  taxpayer  or  child  support  obligor  with  re- 
spect to  such  property  or  rights  to  property  arising  from  such 
surrender  or  payment.  See  G.L.  c.  62C,  §  54(d);  c.  119A,  § 
6(8).  In  the  case  of  a  levy  which  is  satisfied  pursuant  to  G.L.  c. 
62C.  §  54(b);  c.  119A,  §  6(b)(6);  with  respect  to  a  life  insurance 
or  endowment  contract,  such  institution  is  discharged  from  any 
obligation  or  liability  to  any  beneficiary  arising  from  such  sur- 
render or  payment.  Id. 

(d)  Effect  of  failure  to  comply  with  Notice  of  Levy 

Whether  a  levy  has  been  issued  for  tax  collection  or  child  sup- 
port purposes,  any  person  who  fails  to  surrender  any  property 
to  or  rights  to  property  subject  to  levy  upon  demand  by  the 
Commissioner  is  personally  liable  to  the  Commonwealth  for  the 
value  of  the  property  or  rights  not  surrendered,  not  exceeding 
the  amount  for  which  the  levy  was  made,  plus  costs  and  inter- 
est. See  G.L  cc.  62C,  §  54(c)(1);  119A,  §  6(b)(7).  In  addition  to 
personal  liability,  these  statutes  also  provide  for  the  imposition 
of  penalties  for  failure  to  honor  the  levy.  Id. 

Section  73(a)  of  chapter  62C  provides  that  any  person  acting  in 
any  fiduciary  capacity  (including  but  not  limited  to  an  officer  or 
employee  of  a  corporation,  a  member,  officer,  or  employee  of  a 
partnership,  or  a  trustee,  officer  or  employee  of  a  corporate  trust 
who  as  such  officer,  employee,  member  or  trustee  is  under  a 
duty  to  perform  or  refrain  from  perfonning  the  act  to  which  the 
violation  occurs)  that  attempts  willfully  to  evade  or  defeat  any 
tax  imposed  by  or  administered  under  chapters  60A,  62  through 
65C  inclusive,  121 A  §  10,  or  c.  138,  §  21  shall  be  guilty  of  a 
felony.  Section  73(a)  also  imposes  fines  and  possible  imprison- 
ment for  '[a]ny  person  who  willfully  removes,  deposits,  or  con- 
ceals, or  is  concerned  with  removing,  depositing,  or  concealing, 
any  property  upon  which  levy  is  authorized  by  section  fifty- 
three,  with  intent  to  evade  or  defeat  the  assessment  or  collec- 
tion of  any  tax."  G.L.  c.  62C,  §  73(f)(4). 

(e)  Procedure  for  claiming  wrongful  levy 

Any  party  claiming  an  interest  in  property  upon  which  a  levy  has 
been  made  and  claiming  that  such  property  has  been  wrong- 
fully levied  upon  may  apply  to  the  Commissioner  for  a  refund  of 
any  such  amount. 

1.  Tax  levies 

!  With  respect  to  tax  levies,  such  persons  may  contact  the  Cus- 
I  tomer  Service  Bureau  at  (617)  887-6367.  A  written  request  for 
j  a  review  based  upon  a  claim  that  the  property  levied  upon  for 

I 


tax  purposes  was  exempt,  or  because  the  obligor  did  not  owe 
the  amount  stated  on  the  levy  notice,  or  because  the  levy 
causes  the  obligor  serious  hardship,  must  be  mailed  to:  Mass- 
achusetts Department  of  Revenue,  Taixpayer  Services  Division, 
Customer  Service  Bureau,  PO  Box  7021 ,  Boston,  f^A  02204. 

The  written  request  must  contain  the  following  information: 

(1 )  The  name  and  address  of  the  person  submitting  the  request; 

(2)  A  detailed  description  of  the  property  levied  upon; 

(3)  A  description  of  the  claimant's  basis  for  claiming  either  an 
interest  in  the  property  levied  upon  or  other  basis  for  claiming 
that  the  property  was  wrongfully  levied;  and 

(4)  The  name  and  address  of  the  taxpayer,  the  originating  De- 
partment of  Revenue  office,  and  the  date  of  the  levy  as  shown 
on  the  Notice  of  Levy,  or,  in  lieu  thereof,  a  statement  of  the  rea- 
sons why  such  information  cannot  be  furnished. 

2.  Child  Support  levies 

Wrlh  respect  to  child  support  levies,  such  persons  may  contact 
the  Child  Support  Enforcement  Division,  Customer  Service  Bu- 
reau at  (800)  332-2733.  A  written  request  for  review  based 
upon  a  claim  that  the  property  levied  for  child  support  purposes 
was  exempt,  or  because  the  obligor  did  not  owe  the  amount 
stated  on  the  levy  notice,  or  because  the  levy  causes  the 
obligor  serious  hardship,  must  be  mailed  to:  Massachusetts 
Department  of  Revenue,  Child  Support  Enforcement  Division, 
PO  Box  4068,  Wakefield,  MA  01880. 

The  form  for  obligors  to  request  a  review  of  a  levy  to  collect 
peist-due  child  support  is  provided  with  the  obligor's  copy  of  the 
Notice  of  Levy.  The  fonn  must  t>e  returned  to  the  above  ad- 
dress to  request  a  review;  the  Department  of  Revenue  cannot 
review  a  case  over  the  telephone.  The  only  exception  is  a 
claim  of  hardship.  A  DOR  Child  Support  Enforcement  repre- 
sentative will  advise  the  caller  what  documentation  is  needed 
for  DOR  to  review  a  claim  of  hardship. 

3.  Commissioner's  determination 

If,  atter  receipt  of  the  levied  property  and  upon  a  satisfactory 
showing  by  the  person  challenging  the  levy,  the  Commissioner 
finds  that  the  property  or  any  portion  of  the  property  has  been 
wrongfully  levied  upon,  he  may  return  1)  the  specific  property 
levied  upon,  2)  an  amount  of  money  equal  to  the  amount  of 
money  levied  upon,  or  3)  an  amount  of  money  equal  to  the 
amount  of  money  received  by  the  Commonwealth  from  a  sale 
of  such  property.  See  G.L.  c.  62C,  §  64(b).  and  830  CMR 
62C.64.1  for  further  information. 


Mitchell  Adams 
Commissioner  of  Revenue 
May  23.  1997 


Pi 
In 


:ne 
•Ma 
da^ 
fii 
lerf 

II. 

Issi 

Whs 
matt 
arei 
* 

Dirf 

Final 
ideni 
Com 
such 
DD! 
acco 
call; 
*iiell 
eesi 
quire 
spec 
byt^ 
book 

Rnar 
(ie.  t 
each 
Conn 
subm 
Perso 
Pefso 
ttie: 


R|.7.  'Y7-3 


Tax  Administration 

DOR  Directive  97-3 


GOVERNMENT  DOCU?^.ENTS 
COLLECTiqW 


aiJG  21 


assachusetts 

Department  of 

— -—  

''f^venue 


 University  ot  Massacliubetts 

ng  Requirements 
System,  G.L.  C.  62E 

Financial  institutions  using  the  "Matched  Accounts"  reporting 
method  (i.e.  those  institutions  electing  to  match  an  inquiry  file 
supplied  by  the  Commissioner  against  their  records)  must 
match  the  information  listed  on  the  Commissioner's  file  by 
searching  their  records  for  all  persons  maintaining  an  account 
at  the  institution,  whether  such  persons  are  listed  as  the  sole 
owners  or  payees,  or  one  of  multiple  owners  or  payees. 

III.  Discussion 

Chapter  62E  of  the  Massachusetts  General  Laws  authorizes 
the  Commissioner  to  implement  and  operate  a  wage  reporting 
and  bank  match  system  1)  for  use  in  the  administration  of  the 
tax  laws  and  the  child  support  enforcement  program  of  Mass- 
achusetts; 2)  for  purposes  of  verifying  financial  eligibility  of  par- 
ticipants in  entitlement  programs  of  the  commonwealth,  its 
political  subdivisions  or  their  respective  agencies  and  local 
housing  authorities;  and  3)  for  purposes  of  verifying  the  eligibil- 
ity of  employees  of  the  commonwealth,  its  political  subdivisions 
or  their  respective  agencies  for  Workers'  Compensation  bene- 
fits. See  G.L.  c.  62E,  §  3. 

In  addition,  through  the  data  made  available  under  the  wage 
reporting  and  bank  match  system,  the  Commissioner  is  author- 
ized to  make  positive  identification  of  cases  in  which  recipients 
of  various  programs  included  in  the  reporting  system  are  re- 
ceiving wages  or  have  other  assets  in  excess  of  any  threshold 
requirement  established  by  the  administering  agencies,  and  to 
furnish  such  agencies  the  cases  of  recipients  so  identified.  See 
G.L.  c.  62E,  §  5.  The  information  furnished  to  such  agencies  in- 
cludes the  following:  1)  the  name  of  the  recipient;  2)  the  Social 
Security  number  and  other  data  to  assure  positive  identification; 
3)  the  name  and  identification  number  of  the  employer,  or  the 
name  and  location  of  the  state  and  federally  chartered  savings 
banks,  state  and  federally  chartered  savings  and  loan  associa- 
tions, cooperative  banks,  state  and  federally  chartered  credit 
unions,  trust  companies,  national  banking  associations,  benefit 
associations,  insurance  companies  or  safe  deposit  companies; 
and  4)  the  amount  of  wages  received  or  amount  of  financial  re- 
sources. See  G.L.  c.  62E,  §  5. 

In  order  for  the  Department  of  Revenue  to  fulfill  its  information 
gathering  and  sharing  responsibilities  mandated  by  Chapter 
62E,  it  is  necessary  that  financial  institutions  search  their  rec- 
ords and  provide  complete  payee  information.  This  information 
includes  the  names,  taxpayer  identification  numbers,  account 
balances,  and  such  other  identifying  data  as  the  Commissioner 
may  prescribe  for  all  persons  maintaining  an  account  at  these 
institutions. 


Primary  and  Secondary  Tin  Report! 
Institutions  Under  the  Bank  Match 

I.  Introduction 

On  November  25.  1994,  the  Commissioner  of  Revenue  ("Com- 
missioner") issued  Department  of  Revenue  Directive  94-10 
("DD  94-10"),  Information  Reporting  Requirements  for  Financial 
Institutions  Under  the  Bank  Match  System,  G.L.  c.  62E.  That 
Directive  set  forth  the  rules  that  banks,  credit  unions  and  cer- 
tain other  financial  institutions  were  required  to  follow  in  provid- 
ing bank  match  information  reports  to  the  Commissioner  on 
accounts  and  other  assets  maintained  at  such  institutions.  The 
Commissioner  authorized  two  reporting  methods  for  providing 
the  required  information:  the  "All  Accounts"  method  and  the 
"Matched  Accounts"  method.  The  purpose  of  this  Directive  is  to 
clarify  the  information  that  financial  institutions  must  provide  in 
fulfilling  their  bank  match  reporting  responsibilities  under  Chap- 
ter 62E. 

II.  Directive 

Issue: 

'\/Vhat  information  must  financial  institutions  subject  to  the  bank 
match  reporting  requirements  of  DD  94-10  provide  when  there 
are  multiple  owners  of  an  account,  for  purposes  of  complying 
with  G.L.  c.  52E? 

Directive: 

Financial  institutions  must  file  information  reports  containing 
identifying  data  and  other  information  as  prescnbed  by  the 
Commissioner  for  each  person  who  maintains  an  account  at 
such  institution.  See  G.L.  c.  62E,  §§  4(a),  (d).  For  purposes  of 
DD  94-10  and  this  Directive,  "each  person  who  maintains  an 
account"  refers  to  a// persons  listed  on  the  records  of  the  finan- 
cial institution  as  owners  or  having  an  interest  in  the  account, 
whether  such  persons  are  listed  as  primary  or  secondary  pay- 
ees on  the  account.  Financial  institutions  must  submit  all  re- 
quired information  as  prescribed  in  DD  94-10,  and  according  to 
specifications  for  the  particular  reporting  method  used  set  forth 
by  the  Commissioner  in  the  Bank  Match  Specifications  Hand- 
book, as  amended,  for  the  applicable  reporting  periods. 

Financial  institutions  using  the  "All  Accounts"  reporting  method 
(i.e.  those  institutions  electing  to  submit  an  annual  file  listing 
each  person  maintaining  an  account  at  the  institution  to  the 
Commissioner  by  April  30,  followed  by  quarterly  updates)  must 
submit  identifying  data  and  other  required  information  for  all 
persons  maintaining  an  account  at  the  institution,  whether  such 
persons  are  listed  as  the  sole  owners  or  payees,  or  one  of  mul- 
tiple owners  or  payees. 
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Financial  institutions  should  refer  to  the  Bank  Match  Specifica- 
tions Handbook,  as  amended  for  the  applicable  reporting  peri- 
ods, to  determine  where  and  how  to  report  the  information 
required  (including  primary  and  secondary  payee  names  and 
taxpayer  identification  numbers),  for  each  method  of  reporting 
under  G.L  c.  62E. 

The  Bank  Match  Program  is  administered  by  the  Massachu- 
setts Department  of  Revenue's  Automated  Collection  and 
Special  Projects  Unit.  To  contact  the  Department  for  further  in- 
formation regarding  this  program  or  its  reporting  specifications, 
please  refer  to  the  "Where  to  Get  Help"  Section  of  the  Bank 
Match  Specifications  Handbook. 


Mitchell  Adams 
Commissioner  of  Revenue 
May  23,  1997 
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Sales  and  Use  Tax  on  Motor  Vehicle  Leases 
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Introduction: 

This  Directive  clarifies  the  application  of  the  sales  and  use  tax 
statutes,  G.L.  c.  64H  and  G.L  c.  641,  and  the  Department's  sales 
tax  regulation  on  Motor  Vehicles,  830  CMR  64H.25.1,  to  motor 
vehicle  lesises. 

In  many  motor  vehicle  leasing  transactions,  the  retail  customer 
negotiates  the  terms  and  executes  the  lease  contract  with  a 
dealer.  The  dealer  then  sells  the  vehicle  and  assigns  the  exe- 
cuted lease  contract  to  a  financing  corporation,  which  may  be  a 
subsidiary  of  the  manufacturer.  The  financing  corporation  sub- 
sequently collects  the  balance  of  the  lease  payments  due  under 
the  contract. 

Cash  down  payments,  trade-ins  of  other  vehicles,  and  manufac- 
turer's rebates  paid  to  the  dealer  at  the  time  the  lease  is  signed 
are  often  referred  to  as  "Capitalized  Cost  Reductions,"  as  they 
decrease  the  amount  of  the  monthly  payments  due  from  the 
lessee  during  the  term  of  the  lease. 

1 .  Capitalized  Cost  Reductions  on  Motor 
Vehicle  Leases:  Cash  Down  Payments, 
Trade-ins,  and  Manufacturer's  Rebates 

Issue  1(a): 

When  a  retail  customer  makes  a  cash  down  payment  on  a  motor 
vehicle  lease  to  a  dealer  in  Massachusetts,  is  that  payment  sub- 
ject to  Massachusetts  sales  tax  and,  if  so,  who  is  responsible  for 
collecting  and  remitting  the  tax? 

Directive  1(a): 

A  cash  down  payment  on  a  motor  vehicle  lease  made  by  a  re- 
tail customer  to  a  dealer  in  Massachusetts  is  part  of  the  sales 
price  subject  to  tax.  The  dealer  is  responsible  for  collecting  and 
remitting  sales  tax  on  this  payment  with  Form  ST-9  or  ST-7R. 

Issue  1(b): 

If  a  retail  customer  trades  in  a  motor  vehicle  to  a  dealer  and  re- 
ceives credit  on  a  motor  vehicle  lease,  is  the  amount  of  the 
credit  attributable  to  the  trade-in  part  of  the  sales  price  subject 
to  tax  and,  if  so,  who  is  responsible  for  collecting  and  remitting 
the  tax? 

Directive  1(b): 

A  trade-in  credit  on  a  motor  vehicle  lease,  either  as  a  Capital- 
ized Cost  Reduction  or  otherwise  applied  toward  payments  due 
under  the  lease,  is  not  part  of  the  sales  price  subject  to  tax  if  all 
of  the  following  criteria  are  met: 

(1)  the  dealer  holds  a  valid  Massachusetts  Vendor's  Registra- 
tion Certificate, 

(2)  the  dealer  entered  into  the  transaction  in  the  regular  course 
of  business, 


(3)  the  lessee  previously  paid  tax  on  the  vehicle  traded-in  or 
was  exempt  from  tax  on  the  vehicle  traded-in,  and 

(4)  the  vehicle  traded-in  was  titled  to  the  lessee. 

The  amount  of  a  trade-in  credit  is  generally  the  value  of  the  ve- 
hicle traded  in  less  any  debt  encumbering  that  vehicle.  If  all  of 
the  above  criteria  are  not  met,  the  amount  of  a  trade-in  credit  is 
part  of  the  sales  price  subject  to  tax  in  accordance  with  the 
provisions  of  830  CMR  64H.25.1  and  Directive  97-4. 

Issue  1(c): 

When  a  manufacturer's  rebate  is  paid  on  a  leased  vehicle,  is  the 
amount  of  the  rebate  subject  to  tax  and,  if  so,  who  is  responsible 
for  collecting  and  remitting  the  tax? 

Directive  1(c): 

In  Massachusetts,  a  rebate  from  a  motor  vehicle  manufacturer 
to  a  motor  vehicle  dealer  or  to  the  lessee  of  the  vehicle  which 
is  used  as  a  Capitalized  Cost  Reduction  or  otherwise  applied 
to  payments  due  under  the  lease  is  part  of  the  sales  price  sub- 
ject to  tax  in  accordance  with  the  provisions  of  Directive  97-4. 

Issue  1(d): 

How  does  Massachusetts  sales  or  use  tax  apply  to  Capitalized 
Cost  Reductions  when  a  retail  customer  leases  a  motor  vehicle 
from  an  out-of-state  dealer  and  the  dealer  delivers  the  vehicle 
to  the  lessee  in  Massachusetts? 

Directive  1(d): 

When  an  out-of-state  dealer  delivers  a  vehicle  to  a  lessee  in 
Massachusetts,  the  dealer  must  collect  and  remit  Massachusetts 
tax  on  Capitalized  Cost  Reductions  in  accordance  with  DD  97-4. 

Issue  1(e): 

How  does  sales  or  use  tax  apply  to  Capitalized  Cost  Reduc- 
tions when  a  retail  customer  leases  a  motor  vehicle  from  an 
out-of-state  dealer  for  use,  storage  or  consumption  in  Mass- 
achusetts, and  the  lessee  takes  possession  of  the  vehicle  out- 
side of  Massachusetts? 

Directive  1(e): 

A  retail  customer  who  leases  a  motor  vehicle  from  an  out-of- 
state  dealer  and  takes  possession  of  the  vehicle  outside  of 
Massachusetts  genercdiy  must  pay  sales  tax  as  required  by  the 
jurisdiction  where  the  sale  takes  place.  However,  when  an  out- 
of-state  dealer  leases  a  vehicle  for  use,  storage  or  consump- 
tion in  Massachusetts,  and  the  lessee  takes  possession  of  the 
vehicle  out-of-state,  the  dealer  must  collect  and  remit  use  tax 
to  Massachusetts^  on  Capitalized  Cost  Reductions  to  the  ex- 
tent that  the  use  tax  exemption  for  tax  paid  under  the  laws  of 
another  state  does  not  apply.  See  TIR  91-7.  Without  limitation, 
a  vehicle  is  presumed  to  be  leased  for  use,  storage  or  con- 


1 .  Subject  to  any  applicable  constitutional  limitations.  Cf.  Quill  Corp.  v.  North  Dakota,  112  S.Ct.  1904  (1992). 
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sumption  in  Massachusetts  if  the  address  where  the  vehicle 
will  be  registered  is  in  Massachusetts. 

2.  Other  Charges  Included  in  Vehicle  Lease 
Payments:  Extended  Warranty/Service 
Contracts  and  Life,  Accident  or  Health 
Insurance 

Issue  2(a): 

Is  tax  due  on  charges  for  optional  extended  warranty/service 
contracts  or  "roadside  assistance"  contracts  sold  by  a  dealer  in 
Massachusetts  at  the  time  a  motor  vehicle  lease  is  executed? 

Directive  2(a): 

If  charges  for  an  optional  extended  weirranty/service  contract  or 
"roadside  assistance"  contract  are  included  in  the  lease  pay- 
ments and  separately  stated  in  a  lease  of  one  year  or  more, 
then  that  portion  of  the  lease  payment  is  not  subject  to  tax.  If 
the  charges  for  the  optional  extended  warranty/service  contract 
or  "roadside  assistance"  contract  are  included  in  the  lease  pay- 
ments and  not  separately  stated  in  the  motor  vehicle  lease, 
then  the  lease  payment  is  subject  to  tax  in  accordance  with  the 
provisions  of  830  CMR  64H.25.1(9). 

Issue  2(b): 

Is  tax  due  on  charges  for  optional  life,  accident  or  health  insur- 
ance policies  that  are  sold  by  a  dealer  in  Massachusetts  at  the 
time  a  motor  vehicle  lease  is  executed? 

Directive  2(b): 

If  the  cost  of  an  optional  life,  accident  or  health  insurance  policy 
is  included  in  the  lease  payments  and  is  separately  stated  in  a 
lease  of  one  year  or  more,  then  that  portion  of  the  lease  pay- 
ment is  not  subject  to  tax.  If  the  cost  of  the  policy  is  included  in 
the  lease  payments  and  not  separately  stated  in  the  motor  ve- 
hicle lease,  then  the  lease  payment  is  subject  to  tax  in  accor- 
dance with  the  provisions  of  830  CMR  64H.25.1  (9). 

3.  "Separately  Stated"  Charges 

Issue  3: 

For  a  charge  to  be  considered  "separately  stated,"  must  the  sep- 
arate statement  be  in  the  lease  contract  or  on  the  monthly  pay- 
ment coupon  or  both? 

Directive  3: 

Generally,  the  Department  will  consider  charges  for  an  item 
"separately  stated"  if  the  total  cost  for  that  individual  item  is 
stated  in  the  lease  contract  as  a  distinct  component  of  the  total 
lease  charges.  A  monthly  payment  coupon  prepared  by  the 
lessor  need  not  also  break-down  the  amount  due  for  that  month 
into  separate  components.  The  amount  of  the  monthly  payment 
attributable  to  a  separately  stated  charge  in  the  lease  is  the 
total  cost  for  that  item  as  stated  in  the  lease  contract  divided  by 
the  total  number  of  months  in  the  term  of  the  lease. 


4.  Other  Charges  on  Termination  off  Lease 
or  Lessee's  Default 
Issue  4(a): 

At  the  end  of  a  lease  term  for  a  motor  vehicle,  are  charges  paid 
by  the  lessee  for  excess  mileage,  excess  wear  and  tear,  recon- 
ditioning, early  termination  of  the  lease,  or  other  similar  charges 
subject  to  tax? 

Directive  4(a): 

Charges  paid  by  the  lessee  at  temriination  of  a  motor  vehicle 
lease  for  excess  mileage,  excess  wear  and  tear,  recondition- 
ing, early  termination  of  the  lease,  or  other  similar  charges  are 
included  in  the  sales  price  upon  which  tax  is  calculated  for  that 
period. 

Issue  4(b): 

If  the  lessee  of  a  motor  vehicle  defaults  on  its  lease  obliga- 
tions, the  lessor  may  incur  legal  or  other  expenses  in  connec- 
tion with  the  repossession  of  the  vehicle.  Are  charges  for  such 
expenses  subject  to  tax  when  recovered  from  the  lessee? 

Directive  4(b): 

Legal  expenses  or  other  costs  incurred  by  a  motor  vehicle 
lessor  in  connection  with  repossession  following  the  lessee's  de- 
fault are  not  lease  or  rental  charges  subject  to  tax  when  they  are 
recovered  from  the  lessee. 

Issue  4<c): 

What  are  the  sales  tax  consequences  when  the  lessee  of  a 
motor  vehicle  fails  to  make  monthly  payments  or  otherwise  de- 
faults on  his  or  her  obligations  under  the  lease? 

Directive  4(c): 

For  sales  tax  purposes,  a  motor  vehicle  lessor  must  report 
lease  payments  on  an  accrual  rather  than  a  cash  basis.  If  tax  is 
remitted  on  accounts  later  determined  to  be  worthless  and  writ- 
ten off  as  bad  debts,  the  lessor  may  file  a  claim  for  reimburse- 
ment of  tax  paid  on  such  amounts  in  accordance  with  TIR  92-2. 

Issue  4(d): 

What  are  the  sales  tax  consequences  of  a  lessor  applying  a 
security  deposit  to  past  due  lease  payments,  charges  on  termi- 
nation of  a  lease,  and  legal  or  other  costs  incurred  in  connec- 
tion with  repossession  following  the  lessee's  default? 

Directive  4(d): 

A  security  deposit  is  not  subject  to  tcix  when  paid  by  a  lessee  to 
a  lessor  of  a  motor  vehicle.  However,  absent  explicit  agreement 
in  the  written  lease  to  the  contrary,  the  Department  will  consider 
security  deposits  retained  by  the  lessor  to  be  applied  to  the 
lessee's  obligations  in  the  following  order  (1)  outstanding  lease 
payments,  (2)  termination  charges  and  (3)  legal  expenses  or 
other  costs  incurred  by  the  lessor  in  connection  with  reposses- 
sion. Security  deposits  so  applied  are  subject  to  tax  in  accor- 
dance with  Directives  4(a)  and  4(b),  above. 
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Discussion  of  Law: 

Massachusetts  imposes  an  excise  upon  all  retail  sales  of  tangi- 
ble personal  property  and  telecommunications  services  in 
Massachusetts  by  a  vendor  unless  otherwise  exempt.  The  defi- 
nition of  sale  includes  any  transfer  of  title  or  possession,  or 
both,  for  a  consideration  including  leases  or  rentals  of  tangible 
personal  property.  Where  applicable,  the  excise  is  imposed  at 
the  rate  of  five  percent  of  the  sales  price  of  the  property  or  serv- 
ices sold.  G.L  c.  64H,  §§  1,2.  A  complementary  five  percent 
use  tax  is  imposed  on  tangible  personal  property  and  telecom- 
munications services  purchased  from  any  vendor  for  storage, 
use  or  consumption  in  Massachusetts.  G.L.  641,  §§  1,2. 

Where  the  transfer  of  title  or  possession  of  a  motor  vehicle 
takes  place  outside  of  Massachusetts  and  the  vehicle  is  there- 
after stored,  used  or  otherwise  consumed  in  Massachusetts, 
use  tax  may  be  due.  A  vehicle  is  presumed  to  have  been  sold 
or  transferred  for  storage,  use,  or  other  consumption  in  Mass- 
achusetts, unless  the  vehicle  is  use  exclusively  outside  of 
Massachusetts  for  a  period  of  six  (6)  months  before  the  date  it 
is  first  delivered,  brought  into,  or  used  in  Massachusetts.  See 
830  CMR64H.25.1(3). 

The  sales  price  on  which  tax  is  calculated  is  generally  the  total 
amount  paid  by  a  purchaser  to  a  vendor  as  consideration  for  a 
retail  sale,  valued  in  money  or  otherv»^ise.  G.L.  c.  64H,  §  1.  In 
sales  of  motor  vehicles  involving  a  trade-in  of  another  vehicle, 
the  sales  tax  is  computed  on  the  sales  price  reduced  by  any 
amount  credited  towards  the  sales  price  by  reason  of  a  trade-in 
if  the  sale  is  being  made  by  a  Massachusetts  dealer  in  the  reg- 
ular course  of  business  and  the  purchaser  either  previously 
paid  a  tax  on  the  vehicle  traded-in  or  was  exempt  from  tcix  on 
the  vehicle  traded-in.  See  G.L.  c.  64H,  §  26  and  830  CMR 
64H.25.1(5)(c).  If  a  vendor  sells  tangible  personal  property  to  a 
retail  purchaser  who  will  receive  a  rebate  from  the  manufac- 
turer, the  sales  price  subject  to  tax  is  the  full  purchase  price  of 
the  property  and  is  not  reduced  by  the  amount  of  the  rebate. 
See  830  CMR  64H.1 .4<3). 


Unlike  vendors  of  other  types  of  tangible  personal  property, 
motor  vehicle  dealers  are  generally  precluded  from  collecting 
sales  tax  from  the  retail  customer;  the  tax  is  instead  paid  by  the 
retail  customer  to  the  Registrar  of  Motor  Vehicles.  G.L  c.  64H, 
§  3(c).  However,  the  Supreme  Judicial  Court  has  ruled  that 
G.L.  c.  64H,  §  3(c)  is  not  applicable  to  lease  transactions  and 
that  a  lessor  must  collect  and  remit  tax  due  on  such  sales.  See 
Baker  Transport  v.  State  Tax  Commission,  371  Mass.  872,  360 
N.E.  2d  860  (1977)  and  LR  82-47. 

Each  period  for  which  a  motor  vehicle  lease  or  rental  payment 
is  charged  is  considered  a  completed  retail  sale  for  the  pur- 
pose of  imposition,  collection,  and  payment  of  sales  tax.  The 
sales  price  on  which  the  tax  is  computed  for  each  period  is  the 
total  lease  or  rental  charges  for  that  period.  However,  if  the 
lease  is  for  a  period  of  one  year  or  more,  and  if  the  monthly 
lease  payments  include  separately  stated  charges  for  fuel,  in- 
surance, motor  vehicle  excise  or  registration  fees,  then  the 
charges  for  those  items  are  not  included  in  the  sale  price  on 
which  the  tax  is  computed.  See  830  CMR  64H.25.1  (9)  for  rules 
for  computation  of  tax  when  such  charges  are  included  in 
monthly  lease  payments  but  not  separately  stated. 

A  vendor  generally  must  report  sales  on  an  accrual  rather  than 
a  cash  basis  for  sales  tax  purposes.  Continental-l-lyannis  Fur- 
niture Company,  Inc.  v.  State  Tax  Commission,  318  N.E.  2d 
618  (1974).  A  vendor  may  apply  to  the  Department  for  reim- 
bursement of  tax  remitted  on  accounts  later  determined  to  be 
worthless  and  written  off  as  bad  debts.  G.L.  c.  64H,  §  33.  See 
TIR  92-2. 


Mitchell  Adams 
June  16,  1997 
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Corporate  Excise  COLLE^tiom  M««^ch"-tt« 

DOR  Directive  98-1  ■^'* 


RavMiue 


Un  versity  of  Massachuseni 
The  Use  of  Ownership  Attribution  Rules  in  Deternflnliigrfiie^Eligibiiity 
off  a  Dividend  for  the  Massachusetts  Dividends  Received  Deduction 


Facts 

A  Massachusetts  corporation  (M)  owns  10%  of  the  voting  stock 
of  a  Delaware  Corporation  (D)  and  a  wholly  owned  subsidiary  of 
M  owns  another  5%  of  D's  voting  stock.  D  distributes  a  dividend 
to  its  shareholders. 

issue 

Do  the  constructive  ownership  rules  of  Internal  Revenue  Code 
§  318  apply  in  determining  whether  a  dividend  is  eligible  for  the 
Massachusetts  dividends  received  deduction? 

Directive 

The  constructive  ownership  rules  of  Internal  Revenue  Code 
§  318  do  not  apply  for  purposes  of  detemiining  whether  a  corpo- 
ration receiving  a  dividend  owns  at  least  1 5%  of  the  voting  stock 
of  the  corporation  paying  the  dividend.  Since  M's  10%  direct 
ownership  of  D  is  less  than  the  1 5%  ownership  threshold,  divi- 
dends M  receives  from  D  are  not  eligible  for  the  Massachusetts 
dividends  received  deduction.  M  can  not  aggregate  its  10%  own- 
ership with  the  5%  ownership  of  a  wholly  owned  subsidiary  in 
order  to  equal  or  surpass  the  1 5%  ownership  threshold. 


Discussion  of  Law: 

In  determining  a  corporation's  taxable  net  income,  Massachu- 
setts generally  allows  a  deduction  from  net  income  equal  to  95% 
of  the  value  of  all  dividends  received.  G.L  c.  63,  §  38(a)(1).  The 
deduction  is  not  allowed,  however,  if  the  corporation  receiving 
the  dividend  'owns  less  than  fifteen  per  cent  of  the  voting  stock 
of  the  corporation  paying  such  dividend."  G.L.  c.  63,  §  38 
(a)(1)(iii).  The  plain  meaning  of  the  phrase  "owns  less  than  15% 
of  the  voting  stock"  refers  to  direct  ownership  of  the  voting  stock 
for  the  purpose  of  determining  a  corporation's  eligibility  for  a  de- 
duction.' Moreover,  the  constructive  ownership  rules  of  Intemal 
Revenue  Code  §  318,  which  are  used  to  detennine  whether  a 
shareholder  and  any  related  shareholders  control  a  particular 
corporation,  apply  only  when  expressly  invoked  by  statute  and 
in  determining  whether  a  corporation  can  claim  a  federal  divi- 
dends received  deduction  under  analogous  ownership  tests. 
See  IRC  §  243(c).  Thus,  there  is  no  basis  for  applying  these 
rules  in  Massachusetts  to  determine  eligibility  for  the  Massachu- 
setts dividends  received  deduction. 


Mitchell  Adams 
October  26,  1998 


1.  Compare  the  statutory  language  allowing  a  dividends  received  deduction  for  utility  corporations.  See  G.L.  c.  63,  §  52A(b)("invest- 
ment  in  such  other  utility  corporations  which  represent  eighty  per  cent  or  more  of  the  voting  stock  thereof). 
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Corporate  Excise 

DOR  Directive  98-2 


Massachusetts 
Department  of 
ReveniM 


The  Use  of  Ownership  Attribution  Rules  in  Determining  the  Eligibility  of 
Subpart  F  Income  for  the  Massachusetts  Dividends  Received  Deduction 


Facts 

A  Msissachusetts  corporation  (M)  wholly  owns  a  foreign  corpora- 
tion (F1)  which,  in  turn,  owns  15%  of  the  voting  stock  of  another 
foreign  corporation  (F2).  Neither  foreign  corporation  distributes 
dividends  to  its  shareholders,  but  M  is  required  to  include  in  its 
federal  gross  income  its  pro  rata  share  of  subpart  F  income 
from  F1  and  F2.  In  addition,  United  States  shareholders  unre- 
lated to  M  own,  directly  or  indirectly,  the  other  85%  of  F2;  and 
M  holds  its  interest  in  F1 ,  and  F1  holds  its  interest  in  F2,  on  the 
last  day  of  M's  taxable  year. 

Issue 

Is  the  subpart  F  income  includible  in  M's  federal  gross  income 
eligible  for  the  Massachusetts  dividends  received  deduction? 

Directive 

Subpart  F  income  includible  in  a  corporation's  federal  gross  in- 
come is  eligible  for  the  Massachusetts  dividends  received  de- 
duction, provided  that  the  corporation  receiving  the  dividend 
either  directly  owns,  or  constructively  owns  under  the  rules  of 
Interna!  Revenue  Code  §  958(b),  at  least  15%  of  the  voting 
stock  of  the  corporation  paying  the  dividend.  Since  M  directly 
owns  100%  of  the  voting  stock  of  F1  and  constructively  owns 
15%  of  the  voting  stock  of  F2,  the  subpart  F  income  M  must  in- 
clude in  federal  gross  income  from  these  foreign  subsidiaries  is 
eligible  for  the  Massachusetts  dividends  received  deduction. 


Discussion  of  Law 

Subpart  F  income  that  is  included  in  a  corporation's  federal 
gross  income  is  treated  as  a  dividend  for  Massachusetts  corpo- 
rate excise  tax  purposes  and  qualifies  for  the  dividends  received 
deduction.  Dow  Chemical  Co.  v.  Commissioner  of  Revenue, 
378  Mass.  254,  267  (1979).  Although,  as  a  general  rule,  con- 
structive ownership  rules  do  not  apply  in  determining  whether  a 
dividend  is  eligible  for  the  Massachusetts  dividends  received 
deduction,  an  exception  is  made  for  subpart  F  income.  Since 
Massachusetts  accepts  the  application  of  Internal  Revenue 
Code  §  958's  ownership  attribution  rules  in  detennining  that  ail 
subpart  F  income  includible  in  a  corporation's  federal  gross 
income  is  treated  as  a  dividend  for  Massachusetts  purposes, 
Massachusetts  will  also  accept  the  application  of  such  rules  for 
purposes  of  determining  whether  a  dividends  received  deduc- 
tion is  available  to  offset  the  imputed  subpart  F  income  divi- 
dend. Under  Internal  Revenue  Code  §  958,  M  directly  owns 
100%  of  the  voting  stock  of  F1  and  constructively  owns  15%  of 
the  voting  stock  of  F2.  Thus,  the  subpart  F  income  M  must  in- 
clude in  federal  gross  income  from  F1  and  F2  is  eligible  for  the 
Massachusetts  dividends  received  deduction. 


Mitchell  Adams 
October  26, 1998 
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Corporate  Excise 

DOR  Directive  98-3 


Massachusatts 
Department  of 
Revenue 


The  Eligibility  of  Certain  Constructive  Dividends  for  the 
Massachusetts  Dividends  Received  Deduction 


Facts 

A  Massachusetts  corporation  (M)  wholly  owns  a  first  tier  Mass- 
achusetts subsidiary  (Sub  1 )  which,  in  turn,  wholly  owns  a  sec- 
ond tier  Massachusetts  subsidiary  (Sub  2).  Sub  2  directly  dis- 
tributes property  to  M.  The  distribution  to  M  is  not  in  exchange 
for  any  goods  or  services  rendered  to  Sub  2  by  M.  The  earnings 
and  profits  of  both  subsidiaries  are  sufficient  to  make  the  prop- 
erty distributed  constitute  a  dividend. 

Issues 

Is  the  property  distributed  by  Sub  2  to  M  a  dividend  for  Mass- 
achusetts purposes?  If  so,  is  the  dividend  eligible  for  the  Mass- 
achusetts dividends  received  deduction? 

Directive 

In  distributing  property  directly  to  M,  Sub  2  is  considered  to 
have  made  a  constructive  dividend  to  Sub  1.  Sub  1  has  divi- 
dend income  and  is  entitled  to  the  Massachusetts  dividends  re- 
ceived deduction.  Sub  1 ,  in  tum,  is  considered  to  have  made  a 
constructive  dividend  to  M.  M  has  dividend  income,  in  the 
same  amount  as  distributed  by  Sub  2  to  Sub  1 ,  and  is  entitled 
to  the  Massachusetts  dividends  received  deduction. 

Discussion  of  Law 

For  purposes  of  the  corporate  excise,  Massachusetts  gross  in- 
come is  (with  certain  exceptions  not  relevant  here)  gross  in- 
come as  defined  under  the  provisions  of  the  Federal  Internal 
Revenue  Code.  G.L.  c.  63,  §  30(3).  If  a  distribution  of  property 
is  treated  as  a  dividend  under  the  Internal  Revenue  Code,  it 
will  be  so  treated  for  Massachusetts  purposes.  New  York  Times 
Sales,  Inc.  v.  Commissioner,  40  Mass.App.Ct.  749  (1996),  re- 
view denied,  423  Mass.  1108  (1996). 


Under  federal  law,  '[a]  distribution  by  a  corporation  to  a  third 
party  for  the  benefit  of  a  shareholder  is  a  constnjctive  dividend, 
which  will  be  taxed  as  a  dividend  to  the  shareholder  for  whose 
benefit  the  distribution  is  made."  Rev.  Rul.  73-605,  1973-2  C.B. 
109.  Since  Sub  2  made  a  distribution  to  M,  a  third  party,  for  the 
benefit  of  its  shareholder  Sub  1 ,  the  distribution  is  constructive 
dividend  to  Sub  1  and  it  taxed  as  such.  In  determining  a  corpo- 
ration's taxable  net  income,  Massachusetts  generally  allows  a 
deduction  from  net  income  equal  to  95%  of  the  value  of  all  divi- 
dends received.  G.L.  c.  63,  §  38(a)(1).  The  deduction  is  not  al- 
lowed, however,  if  the  corporation  receiving  the  dividend  "owns 
less  than  fifteen  per  cent  of  the  voting  stock  of  the  corporation 
paying  such  dividend."  G.L.  c.  63,  §  38(a)(1)(iii).  Since  Sub  1 
wholly  owns  Sub  2,  dividends  from  Sub  2,  including  construc- 
tive dividends,  are  eligible  for  the  Massachusetts  dividends  re- 
ceived deduction.  Sub  1  can  deduct  95%  of  the  constructive 
dividend  it  is  deemed  to  have  received  on  account  of  Sub  2's 
distribution  to  M. 

Moreover,  the  actual  distribution  that  M  receives  from  Sub  2  is 
treated  under  federal  law  as  a  constnjctive  distribution  from 
Sub  1 .  This  distribution  is  taxable  as  a  dividend  to  M  to  the  ex- 
tent of  Sub  1  's  earnings  and  profits.  Tollefsen  v.  Commissioner, 
431  F2d  511  (1970);  Kaplan  v.  Commissioner,  43  T.C.  580 
(1965).  The  constructive  dividend  that  M  receives  from  Sub  1 
is  eligible  for  the  Massachusetts  dividends  received  deduction 
since  M  wholly  owns  Sub  1.  M  can  deduct  95%  of  the  con- 
structive dividend  it  is  deemed  to  have  received  on  account  of 
Sub  2's  actual  distribution  to  M. 


Mitchell  Adams 
October  26,  1998 
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Corporate  Excise 

DOR  Directive  98-4 


Massachusetts 
Department  of 
Revonua 


Limitations  on  interest  and  Penalty  Cliarges  Against  Cliapter  7 
lyustees  for  Individuals  Estates  or  Corporations  in  Bankruptcy 


Issue: 

Are  trustees  for  the  bankruptcy  estates  of  individuals,  partner- 
ships, or  corporations  under  Chapter  7  of  the  Bankruptcy  Code 
responsible  for  interest  and  penalty  charges  that  are  calculated 
for  p>eriods  before  the  required  date  for  filing  the  tcix  returns 
under  the  Banknjptcy  Code? 

Directive: 

At  the  close  of  a  bankruptcy  case,  the  Chapter  7  trustee  for  the 
bankruptcy  estates  of  individuals,  partnerships,  or  corporations 
in  bankruptcy  is  required  to  file  a  separate  income  tax  return 
for  each  taxable  period  during  which  the  bankruptcy  case  was 
pending.  Interest  and  penalties  do  not  begin  to  accrue  on  any 
prior  year  returns  until  after  the  due  date  established  by  the 
Bankruptcy  Code  for  filing  the  returns.  Any  assessment  of  in- 
terest and  penalties  for  periods  before  the  due  date  is  invalid. 

Discussion: 

Massachusetts  law  provides  that  taxes  are  due  and  payable 
when  the  tax  retum  is  required  to  be  filed,  which  is  on  or  before 
the  fifteenth  day  of  the  fourth  month  following  the  close  of  each 
taxable  year.  G.L.  c.  62C  §§  6  (c),  32  (a).  If  any  amount  of  tax 
is  not  paid  by  its  due  date,  the  debt  accrues  interest  and  penal- 
ties. G.L.  c.  62C  §§  32,  33.  These  interest  and  penalty  charges 
are  cateulated  automatically  by  the  Department  of  Revenue's 
MASSTAX  computer  system. 

Chapter  7  of  the  Bankruptcy  Code  preempts  the  normal  Mass- 
achusetts rule.  A  trustee  for  the  estate  of  an  individual,  partner- 
ship, or  corporation  in  bankruptcy  under  Chapter  7  is  required  to 
file  income  tax  returns  if  the  estate  or  the  corporation  has  net 
taxable  income  for  the  entire  taxable  period  during  which  the 
case  is  pending.  11  U.S.C.  728  (b).  Separate  income  tax  returns 
for  each  year  the  case  was  pending  are  due  only  at  the  conclu- 
sion of  the  case.  Id. 

Interest  and  penalties  begin  to  accrue  for  individual  estates  and 
corporations  in  bankruptcy  under  Chapter  7  of  the  Bankruptcy 
Code,  even  for  prior  tax  years,  when  the  tax  returns  are  due.  In 
some  circumstances,  bills  may  be  issued  to  certain  trustees  in 
Chapter  7  bankruptcy  cases  containing  interest  and  penalty 
charges  relating  to  periods  prior  to  the  date  of  filing  the  income 


tax  returns.  These  bills  are  generated  in  error.  Trustees  in  bank- 
ruptcy who  have  received  bills  from  the  Department  containing 
en-oneous  interest  charges  attributable  to  periods  before  the  in- 
come tax  returns  were  due  under  the  Bankruptcy  Code  should 
forward  copies  of  such  bills,  together  with  a  copy  of  this  Direc- 
tive and  a  brief  cover  letter,  to: 

Department  of  Revenue 
Customer  Service  Bureau 
PC  Box  7010 
Boston,  MA  02204 

Penalties  and  interest  that  accme  after  the  date  of  filing  the  tax 
returns  at  the  end  of  a  Chapter  7  bankruptcy  case  are  valid,  but 
can  be  averted  by  paying  the  tax  shown  on  the  retum  in  full  at 
the  time  the  retum  is  filed. 

Example: 

An  individual  files  for  bankruptcy  under  chapter  7  of  the  Bank- 
ruptcy Code  in  1995.  A  bankruptcy  estate  is  created,  and  a 
trustee  is  appointed.  The  case  is  concluded  in  1997,  at  which 
time  the  trustee  in  bankruptcy  detemnines  there  is  net  income  for 
the  entire  three  year  period  the  estate  was  in  bankruptcy.  The 
tnjstee  files  income  tax  retums  for  the  bankruptcy  estate  for  tax 
years  1 995, 1 996,  and  1 997.  The  trustee  pays  all  tax  liabilities. 

In  1998,  the  Department  issues  a  "Notice  of  Assessmenf  for  tax 
years  1995  and  1996,  showing  interest  and  penalty  charges. 
These  charges  are  erroneous,  and  the  tmstee  should  retum  the 
bill  according  to  the  instructions  in  this  Directive. 

If,  however,  the  trustee  did  not  pay  the  full  tax  liability  at  the  time 
of  filing  the  retums,  then  all  interest  and  penalty  charges  that 
accrue  after  the  date  of  filing  are  valid.  Please  contact  the  Cus- 
tomer Service  Bureau  for  assistance  in  determining  which  por- 
tion of  the  interest  and  penalty  charges  is  valid. 


Bernard  F.  Crowley,  Jr. 
November  30,  1 998 
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Corporate  Excise  ^^^^'^'^(jq^lL^t^ 

DOR  Directive  99-f  ^ 


R«v*nu« 


Determining  whether  a  corporation  is  a  tangible  property  corporation 
or  an  intangible  property  corporation  under  G.L.  c.  63  §§  30.10,  30.11; 
calculating  net  worth  of  intangible  property  corporations  under  G.L. 
c.  63  §  30.8  and  30.9. 


Introduction: 

In  two  instances  the  corporate  excise  statute  requires  foreign 
corporations  and  domestic  corporations  to  employ  different  for- 
mulas in  determining  their  tax  liability.  Specifically,  those  are: 

(i)  the  determination  of  a  corporation's  status  as  a  tangible  or 
intangible  property  corporation,  and  (ii)  the  calculation  of  net 
worth  for  intangible  property  corporations.  Some  elements  of 
these  formulas  were  invalidated  on  federal  constitutional 
grounds.  Perini  Corp.  v.  Commissioner  of  Revenue,  419  Mass. 
763  (1995),  cert,  denied,  516  U.S.  822  (1995).  In  accordance 
with  the  decision  in  Perini,  this  Directive  clarifies  the  method  for 
determining  whether  a  corporation  is  a  tangible  or  intangible 
property  corporation,  and  for  calculating  an  intangible  property 
corporation's  net  worth. 

Issues: 

1.  How  should  domestic  and  foreign  corporations  determine 
whether  they  are  tangible  or  intangible  property  corporations 
under  G.L  c.  63  §§  30.10,  30.11? 

2.  How  should  domestic  and  foreign  intangible  property  corpora- 
tions calculate  their  corporate  net  worth  under  G.L  c.  63  §§  30.8 
and  30.9? 

Directive  #1: 

Domestic  and  foreign  corporations  are  permitted  to  choose  ei- 
ther of  the  two  Tangible  or  Intangible  Property  Corporation 
Classification"  formulas  from  Schedule  B  of  Forms  355A  and 
355B,  for  current  and  future  taxable  years,  starting  with  the  first 
tax  year  beginning  after  the  date  of  this  Directive.  Thus,  in 
making  the  determination  of  whether  the  corporation  is  a  tangi- 
ble or  intemgible  property  corporation,  a  domestic  corporation 
can  choose  either  (i)  the  formula  for  domestic  corporations  or 

(ii)  the  formula  for  foreign  corporations,  as  the  formulas  are  set 
out  in  G.L  c.  63  §§  30.10.  30.11.  Likewise,  a  foreign  corpora- 

j  tion  can  choose  either  (i)  the  formula  for  domestic  corporations 

!  or  (ii)  the  formula  for  foreign  corporations,  as  set  out  in  G.L  c. 

i63  §§  30.10,  30.11.  Corporations  are  permitted  to  make  this 

i  chorce  annually. 

I  Directive  #2: 

I  Regardless  of  the  formula  they  choose  to  determine  tiieir  sta- 
tus as  an  intangible  property  corporation,  domestic  and  foreign 
intangible  property  corporations  are  permitted  to  choose  either 
of  the  two  net  worth  fomfiulas,  from  Schedule  D  of  Forms  355A 
and  3558,  for  cak:ulating  tax  liability  for  current  and  future  tax- 
able years,  starting  with  the  first  tax  year  beginning  after  the 
date  of  this  Directive.  A  domestic  corporation  can  choose  either 
(i)  the  formula  for  domestic  corporations  set  out  in  G.L.  c.  63 
§  30.8  or  (ii)  the  formula  for  foreign  corporations  set  out  in  G.L 
c.  63  §  30.9.  A  foreign  corporation  can  choose  either  (i)  the  for- 


mula for  domestic  corporations  set  out  in  G.L.  c.  63  §  30.8  or 
(ii)  the  formula  for  foreign  corporations  set  out  in  G.L.  c.  63 
§  30.9.  In  applying  these  formulas,  a  corporation  may  deduct 
from  its  net  worth  the  value  of  any  subsidiary  as  to  which  the 
80%  voting  stock  interest  requirement  of  the  statute  is  satisfied, 
regardless  of  where  the  subsidiary  is  organized  or  is  doing  busi- 
ness. Corporations  are  permitted  to  make  this  chorce  annually. 

Directive  #3: 

Corporations  that  would  have  benefited  from  the  choice  of  for- 
mulas in  this  directive  in  prior  tax  years  may  be  entitled  to  an 
atiatement.  Subject  to  the  statute  of  limitations  imposed  by 
G.L.  c.  62C  §  37,  corporations  may  apply  for  an  abatement  of 
taxes  by  using  Form  CA-6,  according  to  instructions  found  at 
830  CMH  62C.37.1  and  TIR  93-11. 

Discussion  of  Law: 

The  corporate  excise  statute  provides  separate  methods  for 
determining  the  status  of  domestic  and  foreign  corporations  as 
tangible  or  intangible  property  corporations.  G.L.  c.  63  §§  30.7, 
30.8.  Under  the  statute,  tangible  and  intangible  property  corpo- 
rations are  taxed  differently  under  the  non-income  measure  of 
the  corporate  excise.  See  G.L.  c.  63  §§  32  (a)(1)(i),  (ii),  39 
(a)(1)(i),  (ii).  The  fonmulas  for  determining  tangible/intangible 
status  are  set  forth  in  the  forms  and  instructions  for  Schedule  B 
of  fomn  355A  (Domestic  Business  or  Manufacturing  Corpora- 
tion Excise  Return)  and  Form  355B  (Foreign  Business  or  Man- 
ufacturing Corporation  Excise  Return). 

Intangible  property  corporations  are  subject  to  a  .26%  tax  on 
their  net  worth.  G.L.  c.  63  §  32  (a)(ii),  G.L  c.  63  §  39  (a)(ii).  The 
corporate  excise  statute  provides  separate  fomriulas  for  calcu- 
lating the  net  worth  of  domestic  and  foreign  corporations.  G.L. 
c.  63  §  30  (8),  (9).  Those  formulas  are  set  forth  in  the  forms 
and  instructions  for  Schedule  D  of  Form  355A  and  Form  355B. 

The  Supreme  Judicial  Court,  in  Perini  Corp.  v.  Commissioner 
of  Revenue,  419  Mass.  763  (1995),  cert,  denied,  516  U.S.  822 
(1995),  struck  down  as  unconstitutional  some  parts  of  the  cor- 
porate net  worth  fonmulas  of  G.L.  c.  63  §  30.8  and  30.9.  Specif- 
ically, the  court  invalidated  the  portion  of  G.L  c.  63  §  30.8  that 
prevented  a  domestic  corporation  from  deducting  from  its  net 
worth  the  veUue  of  a  subsidiary  not  incorporated  in  Massachu- 
setts if  \he  domestic  corporation  owned  80%  or  more  of  the 
voting  stock  of  the  subsidiary.  The  court  also  invalidated  the 
portion  of  G.L  c.  63  §  30.9  that  prevented  a  foreign  corporation 
from  deducting  from  its  net  worth  the  value  of  a  subsidiary  in- 
corporated or  doing  business  in  Massachusetts  if  the  foreign 
corporation  owned  80%  or  more  of  the  voting  stock  of  the  sub- 
sidiary. The  forms  and  instructions  for  the  corporate  excise  re- 
turn forms  were  revised  to  conform  to  the  holding  in  Perini. 
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This  Directive  further  clarifies  the  corporate  excise  statute  in 
light  of  pending  constitutional  challenges  to  the  divergent  statu- 
tory treatment  of  domestic  and  foreign  corporations.  Without 
acknowledging  the  legal  merit  of  these  challenges,  the  Com- 
missioner will  permit  corporations  to  determine  whether  they 
are  tangible  or  intangible  property  corporations  using  the  statu- 
tory method  for  either  domestic  or  foreign  corporations,  regard- 
less of  whether  the  corporation  is  domestic  or  foreign.  Similarly, 
the  Commissioner  will  permit  such  corporations  to  calculate 
their  corporate  excise  using  the  statutory  net  worth  formula  for 
either  domestic  or  foreign  corporations. 

Effective  for  its  first  taxable  year  beginning  on  or  after  January 
1 ,  1 999,  a  corporation  may  elect  to  use  either  the  statutory  for- 
mula for  domestic  or  foreign  corporations  to  determine  whether 
the  corporation  is  a  tangible  or  intangible  property  corporation. 
The  election  is  made  by  using  Schedule  B  from  either  Form 
355A  or  Form  355B  on  the  return  for  that  year.  Likewise,  effec- 
tive for  its  first  taxable  year  beginning  on  or  after  the  date  of 
this  Directive,  an  intangible  property  corporation  may  elect  to 


use  either  the  statutory  formula  for  domestic  or  foreign  corpo- 
rations for  calculating  its  net  worth.  The  election  is  made  by 
using  Schedule  D  from  either  Form  355A  or  3558  on  the  return 
for  that  year. 

Corporations  that  would  have  benefited  in  prior  years  from  the 
choice  of  methods  for  determining  their  status  as  tangible  or  in- 
tangible property  corporations,  or  from  the  choice  of  net  worth 
formulas,  may  be  entitled  to  an  abatement.  These  abatements 
are  subject  to  the  statute  of  limitations  set  forth  at  G.L.  c.  62C 
§  37.  Corporations  may  apply  for  an  abatement  of  taxes  using 
form  CA-6,  according  to  instructions  found  at  830  CMR 
62C.37.1  and  TIR  93-11. 


Bemard  F.  Crowley,  Jr 

Acting  Commissioner  of  Revenue 

January  4,  1 999 
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Complimentary  Rooms 

DD  99-2  modifies  and  replaces  DD  88- 1. 

Issue: 

Under  certain  circumstances,  further  delineated  in  the  examples 
given  below,  a  hotel,  motel  or  lodging  house  [hotel]  may  permit 
some  of  its  rooms  to  be  occupied  on  a  complimentary  basis. 

Are  rooms  provided  on  a  complimentary  basis  by  a  hotel  sub- 
ject to  the  room  occupancy  excise? 

Discussion: 

Under  G.L.  c.  64G,  §  3,  the  room  occupancy  excise  must  be 
paid  whenever 

(1 )  the  operator  of  a  hotel 

(2)  transfers  a  room  or  rooms  to  an  occupant 

(3)  for  a  "renf  $15.00  or  greater.  "Renf  is  defined  as:  "the  con- 
sideration received  for  occupancy  valued  in  money,  whether  re- 
ceived in  money  or  othen^/ise,  including  all  receipts,  cash, 
credits  and  property  or  services  of  any  kind  or  nature,  and  also 
any  amount  for  which  credit  is  allowed  by  the  operator  to  the 
occupant,  without  any  deduction  therefrom  whatsoever"  G  L 
c.  64G,  §  1(h). 

Thus,  the  room  occupancy  excise  must  be  collected  by  any  op- 
erator of  a  hotel,  motel  or  lodging  house  whenever  he  or  she 
receives  sufficient  consideration  in  any  fomi  for  the  right  to  occu- 
py a  complimentary  room. 

Examples: 

The  following  examples  illustrate  this  principle: 

I.  Travel  Agents,  Familiarization  Tours, 
Tour  Guides 
Example  1: 

A  hotel  furnishes  a  complimentary  room  to  a  travel  agent,  with 
no  commitment  by  the  travel  agent  to  promote  the  hotel.  The 
occupancy  is  a  marketing  effort  based  on  the  prospect  of  gen- 
erating goodwill,  but  the  hotel  receives  no  present  benefit.  No 
excise  is  imposed. 

Example  2: 

A  hotel  furnishes  a  complimentary  room  to  a  travel  agent,  with 
a  promise  by  the  travel  agent  to  promote  the  hotel.  The  hotel  is 
receiving  advertising  sen/ices  as  a  direct  result  of  offering  the 
room,  which  is  consideration.  The  excise  is  imposed. 
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Example  3: 

A  hotel  offers  complimentary  rooms  to  visitors  on  "familiarization 
tnps."  Those  visitors  are  deciding  whether  Massachusetts  is  an 
appropriate  venue  for  future  business.  There  is  no  commitment 
by  the  visitors  (or  those  who  initially  request  that  the  rooms  be 
made  available)  to  bring  future  business.  The  hotel  receives  no 
present  consideration,  and  the  excise  is  not  imposed. 

Example  4: 

A  hotel  furnishes  a  complimentary  room  to  the  tour  guide  travel- 
ing with  a  group  booked  at  the  hotel.  The  only  benefit  realized 
by  the  hotel  is  the  rent  received  from  the  paying  group  mem- 
bers. No  additional  excise  is  imposed. 

II.  Rooms  Donated  to  Be  Used  for 
Charitable  Purposes 

Example  5: 

A  hotel  donates  a  room  to  an  organization  that  will  sell  or  auction 
the  room  and  use  all  of  the  proceeds  from  the  sale  for  charitable 
purposes,  or  will  othenwise  use  the  room  for  charitable  purposes. 
The  hotel  receives  no  benefit  from  the  organization  or  the  occu- 
pant of  the  room  for  the  transfer.  No  excise  is  imposed. 

III.  Guests 
Example  6: 

The  organizers  of  a  convention  rent  multiple  rooms  and  are 
given  an  additional  complimentary  room.  The  only  benefit  real- 
ized by  the  hotel  is  the  rentals  received  from  the  paying  group 
members.  No  additional  excise  is  imposed. 

Example  7: 

A  hotel  gives  a  complimentary  room  for  a  night  for  multiple 
nights  stayed  as  part  of  a  Irequent  traveler"  program.  The  hotel 
receives  no  rent  beyond  that  already  paid  for  occupancy  during 
the  previous  stays.  There  is  no  additional  excise  imposed. 

Example  8: 

A  guest  complains  that  accommodations  at  a  hotel  are  unsatis- 
factory and  is  not  charged  for  a  night's  stay  The  hotel  receives 
nothing  from  the  guest;  no  excise  is  imposed. 
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IV.  Employees 

Example  9: 

A  hotel  permits  employees  of  an  affiliated  corporation  to  stay 
free  of  charge  at  its  facilities  on  a  "space  available"  basis  while 
they  are  on  business  for  the  affiliate;  employees  of  the  hotel 
while  on  business  may  fly  free  of  charge  on  an  airline  owned  by 
the  affiliate.  Since  the  hotel  will  avoid  incurring  costs  it  would 
ordinarily  incur  for  employee  travel,  complimentary  lodgings  at 
the  hotel  are  given  in  cor^ideration  for  services  from  the  affili- 
ate. The  excise  is  imposed. 

Example  10: 

A  hotel  permits  employees  of  an  affiliated  corporation  to  stay 
free  of  charge  at  its  facilitates  on  a  "space  available"  basis  while 
they  are  on  vacation  or  for  other  leisure  activities;  employees  of 
the  hotel  may  stay  free  at  hotel  facilitates  of  the  affiliate  on  the 
same  basis.  Because  the  hotel  would  otherwise  incur  costs  to 
provide  the  benefit,  avoidance  of  these  costs  is  consideration  for 
provision  of  the  complimentary  lodgings.  The  excise  is  imposed. 

Example  11: 

A  hotel  permits  its  employees  to  use  a  room  free  of  charge  on 
a  "space  available"  basis.  This  fringe  benefit  is  additional  com- 
pensation given  in  consideration  of  the  employee's  services. 
Since  the  hotel  receives  consideration,  in  the  fomn  of  cost  avoid- 
ance, the  excise  is  imposed.  In  this  circumstance  the  employee 
is  not  actively  engaged  in  furthering  the  hotel's  business  inter- 
ests, and  is  not  acting  as  agent  for  the  hotel. 

Example  12: 

An  employee  of  the  hotel  must  remain  overnight  there  because 
of  his  duties  and  is  provided  with  a  room.  The  employee  re- 
ceives a  room  for  the  convenience  of  the  employer  and  the  enrv 
ployer  is  making  use  of  its  own  facilities  through  its  agent,  the 
employee.  In  this  situation,  the  employee  and  the  operator  of 
the  hotel  form  a  single  unit  for  purposes  of  the  room  occupancy 
excise,  and  the  hotel  is  both  the  "operator"  and  the  "occupanf 
of  the  room.  There  is  no  transfer  of  occupancy.  Accordingly,  the 
room  occupancy  excise  does  not  apply. 


V.  Construction  Workers 
Example  1 3: 

A  hotel  provides  free  rooms  to  a  construction  crew  or  other 
service  providers  during  hotel  renovations.  The  cost  of  this  lodg- 
ing would  ordinarily  be  bome  by  the  contractor  or  service  pro- 
vider and  passed  on  to  the  hotel  in  the  form  of  a  higher  price  for 
renovations.  The  lower  price  paid  by  the  hotel  to  the  contractor 
or  service  provider  reflects  the  consideration  received  for  the 
complimentary  rooms.  The  excise  is  therefore  imposed. 

Example  14: 

A  partially  completed  hotel  project  lodges  construction  wori<ers 
or  other  service  providers  free  of  charge  in  useable  parts  of  the 
building  under  construction.  Although  consideration  may  be 
present  in  the  fomn  of  a  lower  construction  cost,  the  building  is 
not  yet  a  hotel,  motel,  or  lodging  house,  registered  or  required 
to  be  registered.  Consequently,  the  room  occupancy  excise 
does  not  apply. 

Directive: 

In  the  situations  outlined  above,  the  room  occupancy  excise 
is  collected  if:  (1)  the  place  in  which  the  complimentary  room 
is  located  is  a  hotel;  (2)  there  is  a  transfer  of  occupancy;  and 
(3)  there  is  consideration  for  the  transfer  valued  at  $15.00  or 
more.  All  three  of  the  elements  listed  above  must  be  present 
before  a  complimentary  room  may  be  teixed.  The  excise  is 
based  on  the  fair  mari<et  value  of  the  room  received. 

Reference: 

G.L  c.  64G,  §§  1(h),  3. 


Bernard  F.  Crowley,  Jr. 

Acting  Commissioner  of  Revenue 

February  11,  1999 
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